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Fob the Second Ciectjit 
No. 74-1713 

In the Matter of 
A Motion to Compel Arbitration 

between 

Intebocean Shipping Company, 

Petitioner-Appellee, 

—and— 

National Shipping and Tbading Cobpobation and 
Hellenic Intebxational Shipping, S.A., 

Respondents-Appellants. 

BRIEF OF RESPONDENTS-APPELLANTS 


Statement 

Respondents-Appellants, National Shipping and Tbad¬ 
ing Cobpobation (“National”) and Hellenic Intebna- 
TiONAL Shipping, S.A. (“Heixenic”) appeal from an Order 
entered on April 11, 1973 in the Southern District of New 
York on the Decision of Sylvester J. Ryan (D.J.), dated 
February 28, 1974. The case had been remanded to the 
District Court for hearing on the issue of the making of 
an agreement to arbitrate pursuant to Section 4 of the 
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Federal Arbitration Act (9 U.S.C. 1 et seqj, Interocean 
Shipping Company v. National Shipping and Trading Cor¬ 
poration and Hellenic International Shipping, S.A., 462 F. 
2d 673 (1973). The Order granted, after summary trial, 
the petition of Interocean Shipping Company (“Inter- 
ocean”) to compel arbitration at New York on Intebocean’s 
claim of breach of a charter allegedly entered into on 
March 17, 1971 for the charter to Hellenic of the S/T 
Oswego Reliance and directed both respondents to proceed 
in accordance with the provisions of a certain “Mobiltime” 
charter party arbitration clause. In its petition, Intebocean 
claimed damages resulting from the alleged breach in the 
amount of $1,400,000. In the pleadings and at trial, re¬ 
spondents Hellenic and National denied the existence of 
a charter, and hence any duty to arbitrate. National fur¬ 
ther denied it had ever acted in any capacity other than 
as disclosed agent for Hellenic and accordingly was not 
bound by any agreement to arbitrate. 

The Court below held: 

“The overwhelming evidence, both testimonial and doc- 
umentarj’ is that there was a charter party agreement 
entered into by the parties, the essential terms of 
which were contained in the fixture letter which bound 
both, and that performance by the charterer Hellenic 
was guaranteed by National, and that the guarantee 
was set forth in the fixture letter signed by the broker, 
who was the agent for both parties.” (App. 38) 
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The Issues Presented for Review and the Errors 
of the Courf Below 

The issues presented on this appeal are: 

1. Did the Court below err in finding that there 
was a meeting of the minds on March 17, 1971 as to 
each and every essential term of a charter party! 

2. Did the Court err in finding that respondent 
National was bound as a guarantor or surety for the 
performance of such alleged charter, and that the 
alleged “fixture” telex of March 17, was a memorandum 
in writing sufficient to satisfy the Statute of Frauds as 
to National! 

3. Did the Court below err in ordering National, 
not a party to the charter, to arbitrate! 

4. Did the Court below commit prejudicial eviden¬ 
tiary errors requiring reversal! 

Respondents appeal on the grounds that the findings and 
conclusions of the Court below on the issue of the existence 
of a charter and agreement to arbitrate were “clearly erro¬ 
neous” within the meaning of Rule 52 of the Federal Rules 
of Civil Procedure.* Respondent National further con¬ 
tends the holding that it was bound as a guarantor or 
surety for the performance of the alleged charter and, in 
such capacity was a proper party whom the Court could 
direct to arbitrate is erroneous as a matter of law. 

The record demonstrates that, contrary to the holding 
of the Court below. Interocean failed to sustain its burden 


* This appeal is taken pursuant to Section 12'Jl of Title 28 U.S.C. 
providinp for review of final decisions of the district courts. An 
order compelling arbitration is a final order appealable under 
Section 12'J1. Intcrocean, supra at 875. 









4 


of proof and that essential details had not been agreed to 
on March 17. The charter negotiations in fact continued 
until March 24, when respondents withdrew, and at all 
times were subject to agreement as to the details of the 
printed “Mobiltime” charter party form, a limitation in¬ 
explicably omitted by the broker from the alleged “fixture” 
telex. Specifically, the parties never reached agreement 
as to: 1) the guarantee required by Interocean, 2) dry¬ 
docking, 3) the trading limits and delivery range of the 
vessel, 4) the warranty of speed and performance and the 
penalty for underperformance, and 5) Protection and In¬ 
demnity Insurance including protection against liability 
for oil pollution, as well as other material terms of the 
charter. 

Further, by reason of Interocean’s failure to disclose 
at any time during the negotiations that it was a ‘self-in¬ 
surer”, i.e. uninsured, and not entered with a Protection 
and Indemnity Club (“P & I Club”)’ as provided in the 
“Mobiltime” charter party form and that the Oswego Re- 
UANCE, although nominally of Liberian registry, was 
manned by Nationalist Chinese officers and crew and could 
not trade with any Communist controlled country, there 
was material and mutual mistake of fact as to the vessel’s 
insurance and the trading limits, both essential terms. 

In the absence of a meeting of the minds on so many 
essential terms of a charter, the findings and conclusions 
of the Court below were, therefore, contrary to the weight 
of evidence and erroneous in law. Interocean failed to 
prove that each and every essential term of a one year and 
complex, $3 ,.'j 00,000 charter had been agreed to by telephone 


* “Clubs” are insurance and maritime industry tenns for pro¬ 
tection and indemnity associations. 
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in the sjjuce of a bare forty five minutes late one afternoon, 
in circumstances where the parties never had any direct 
communication with one another and all negotiations were 
through a broker anxious to earn a substantial commission. 


Facts 

lNTKBocr:AN alleges that nmj.KN'ic and National entered 
into an agreement to charter the Lilx.’rian oil-ore carrier, 
the Steam Tanker Oswkoo Rklianck for a “period of one 
year plus or minus thirty (.'«)) days” pursuant to the terms 
of a certain modified “Mohiltiine” printed form of charter 
party. Intekochan relies principally on a telex, prepared 
and passed to the parties on March 17, 1971 by one Francis 
DeSalvo (“DeSalvo”) of I*oten & Partners, Inc. (“Poten”), 
New York chartering brokers. 

The alleged “fixture” telex juirports to have “fixed” the 
Oswkoo Reliaitce between Intebocean as owner, and Hel¬ 
lenic, allegedly a subsidiary of National, as charterer, 
with an “appropriate letter of guaranty” and refers to a 
“Mohiltime” charter party form “excluding clauses 9, 12 
{8.)(ii), 12(h)(ii) and 12(h)(iii) and subject to a suitable 
drydock clause to be workeil out for November drydock- 
about fifteen (15) days with proper notices.” 

Intebocean is a Liberian subsidiary of the Bethlehem 
Steel Corporation and the owner of the Oswego Reliance. 

llrxLENic is a Panamanian corporation engaged in the 
tanker trade as a time charti^rer of vessels and is a sub¬ 
sidiary of Hellenic Shipping and In«lustrie8 Company Ltd. 
of Piraeus Greece (Tr. 2:i8). The principal stockholder of 
Hellenic Shipping and Industries Comjiany Ltd. is John 
Theodoracopulos. Respondent National is a New Y’ork 
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corporation which functions as an operating agent for vari¬ 
ous tanker owners and charterers. The President of Na¬ 
tional is Thomas A. Spears (“Spears”). The stock of Na¬ 
tional is held in trust for the benefit of Harry Theodora- 
copulos, (“Theodoracopulos”) a V’ice President of Na¬ 
tional. 

At approximately 4 P.M. on Wednesday, March 17, 1971, 
Intebockan through DeSalvo of Poten, offered the Oswego 
Heliance to National, acting as agent on behalf of a pro¬ 
spective charterer for time charter for a period of one- 
year plus or minus fifteen (15) days. The offer, which 
followed a luncheon meeting and several telephone calls 
between DeSalvo and Theodoracopulos, was for reply by 
4:55 P.M., local time, March 17, and was transmitted by 
telephone from A. J. Germano (“Germano”) of Steamship 
Service (“Steamship”), another subsidiary of Bethlehem, 
to DeSalvo. The terms of the offer, according to DeSalvo’s 
notes of tlie negotiations, were as follows: 

“The Oswego Relia.vce, an ore-oil carrier, 49,283 dead¬ 
weight, 39'-%" draft, 10.5 knots on 100 tons bunker 
C per day, cubic capacity of 1,908,842 cubic feet at 
98%. 

Crude anJ/or dirty petroleum products maximum 
three grades within natural segregations; maintain 
heat 135; coiled wing tanks only; delivery one safe 
port Persian Gulf e.\cluding Fao and Abadan at 
charterer’s option. Lay days March 31/April 15 h:TA 
April Ist; redelivery one safe Persian Gulf port at 
owner’s option; trading world-wide within Institute 
Warranty's Limits excluding China, S'orth Viet Nam, 
North Korea, Cuba, Israel, and all other Communist 
countries; overtime and jietties $750.00 per month; 
rate $5.75 per deadweight ton per month; suitable 
drydock clause scheduled for November, 15 days; mo- 
biltime suJj-details” (App. 01) (Emphasis supplied). 





The offer called for the payment by Intkrockan of 
brokerage commissions c-f li/4% of the charter hire each 
to Poten and to Steamship. 

According to DeSalvo’t notes, the offer was passed to 
1 heodoraco|)ulos who idejititied tlie pro.«p(‘ctive charterer 
as IIki.lknic, allegerlly a subsidiary of National, and coun¬ 
tered for a review of iierforrnance every six months, a char¬ 
ter term of one year j 'us or minus .‘10 days; overtime and 
petties of $.j(K).(X) per month; hire of per deadweight 
ton per month, and for a suitable drydock clause to be 
w’orked out. 

DeSalvo passed Hellenic’s counterjiroposal by telephone 
to Germano sometime between 4:00 P.M. and 4::i0 P.M. on 
March 17. Alter an exchangf* of offers and counteroffers 
as to the hire and overtime, Germano countered at $0.60 
for charter hire and .$7.’)0.00 for ovi'rtiine ami jictties, and 
advised D(*Salvo that Intkkockax “wanted some guarantee 
who Ilelenic Shijijung and Trading was.” (Tr. 30) 

DeSalvo pas.sed this counter by telephone to Theodo- 
racopulos who agreed to the rate and allowance for over¬ 
time and jietties and when advi.sed of the reijiiest for a 
guarantee rejilied, according to DeSah o, that "apjirojiriate 
guarantees could be given” (Tr. 30). 

Next to the figures $.').(i0 an<l $7.')0.00 which DeSalvo 
recorded in his notes to show agreement as to these terms, 
DeSalvo recorded the phrase "S/ New York Ltr. of Guar¬ 
antee”, meaning the “fixture” was subject to the^pving of 
such letter of guarantee. (Apj). 61). 

The lust telejihone conversation with Theodoracopulos 
on March 17 occurred at approximately 4:4') P.M. 
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DeSalvo then prepared a purported “fixture” telex which 
was sent that evening on Poten’s telex machine to both 
parties. The full text of the telex sent to National is as 
follows: 

“THEOTRAN NY 

POTEN AND PARTNERS INC. MAR 17 1971 
ATTEN: 

MR. H. THEODORACOPULOS 

CONFIRM HAVING FIXED FOR YOUR ACCOUNT 
TODAY AS FOLLOWS* 

OWNER: INTEROCEAN SHIPPING COMPANY 
CHARTERER: HELLENIC INTERNATIONAL 
SHIPPING S.A. OF PANAMA SUBSIDIARY OF 
NATIONAL SHIPPING AND TRADING WITH AP¬ 
PROPRIATE LETTER OF GUARANTEE. 
“OSWEGO RELIANCE” 

49,283 DWT 3‘) FT % INCHES DRAFT CUBIC 98 

PERCENT 1,968,842 

3 PUMPS 1300 TWPH EACH 

16.5 KNOTS ON 100 BUNKER C PER DAY 

DELIVERY/REDELIVERY PG EXCLUDING h’AO 

AND ABADAN 

LAYCAN MARCH 31/APRIL 15 1971 ETA APRIL 1, 
1971 

CRUDE AND/OR DPP MAX 3 GRADES WITHIN 
NATURAL SEGREGATIONS MAINTAINING 
HEATING 135 DEG F 
COILED WING TANKS ONLY 
TRADING WORLDWIDE WITHIN IWL EXCLUD- 
ING COMMUNIST COMMUNIST CONTROLLED 
CHINA, NORTH VIETNAM, NOR KOREA CUBA 
PERIOD ONE YEAR PLUS OR MINUS 30 DAYS 
MOBILTIME EXCLUDING CLAUSES 9, 12A11 
12B11 12B111 

SUITABLE DRYDOCK CLAUSE TO BE WORKED 
OUT FOR NOVEMBER DRYDOCKING 
ABOUT 15 DAYS WITH PROPER NOTICES 
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PERFORMANCE REVIEW EVERY SIX MONTHS 
OVERTIME ANJ) PETTIES $ 7 .r.O 1>ER MONTH 
RATE $:).()() PER DWT I’ER MO PAYABLE U S 
DOLLARS IN NEW YORK 
THANK YOU FOR THE OPPORTUNITY TO CON¬ 
CLUDE THIS BUSINESS.” (App. 42-3) (Einjiha- 
sis Sui)i*lie(J) 

An identical telex wa.s sent to Steamship for Interocean 
except that such telex contained provisions for the payment 
of a brokerage to Poten and Steamship. (Ai)p. 03) 

The terms contained in the alleged “fixture” telex differed 
from those in DeSalvo’s notes in material respects. First, 
the words “Mobiltime sub-details” were not included in 
the telex, although they were contained in DeSalvo’s notes 
and he testilied that these words had been read over the 
telephone to both Theodoracopulos and (iermano prior to 
dispatch of the telex. DeSalvo could not, however, account 
at the trial for the omission of this jihrase (Tr. 111). 
Second, whereas in his notes of Interocean’s offer on March 
17, DeSalvo had recorded “trading world-wide within In¬ 
stitute’s Warranty Limits excluding China, North Vietnam, 
North Korea, Cuba, Israel and all other Communist coun¬ 
tries”, the telex read “Tuaiung Worldwide Within IWL 
Excluding Co.m.munist Co.m.\iunist Controlled China, 
North \ ietnam. North Korea, Cuba.” The exclusion of 
“Israel and all other (.'ommunist countries” was not shown 
on the telex, although DeSalvo was later to incorporate an 
exclusion of “all Communist territories,” but omitting 
Israel, in the pro forma eojiy of the proposed charter (App. 
13). 

In addition, whereas at the top of the section of his notes 
recording Hellenic’s counteroffer on March 17, DeSalvo 
had identified the charterer as “Hellenic International Ship- 
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ping, S.A., of Panama, sub National Shipping” and some 
eleven lines later as his last entry on the 17th had written 
“S/NY Itr. of guarantee,” meaning subject to a guarantee. 
DeSalvo did not preserve that separation of the terms in 
the telex wliich read; “CHARTERER: HEliLENIC IN¬ 
TERNATIONAL SHIPPING, S.A., OF PANAMA, SUB¬ 
SIDIARY OF NATIONAL SHIPPING AND TRADING 
WITH APPROPRIATE LETTER OF GUARANTEE.” 
(App, 61) 

The telex was received by National at 5:36 P.M. on 
March 17 (Tr. 217), was take) from National’s telex ma¬ 
chine by an employee, time t tamped and then given to 
National’s president, Si)ears, who in turn brought it to 
the attention of Theodoracopulos shortly before 6:00 P.M. 
(Tr. 217-18, 250). 

Spears, who had been aware of the negotiations, inquired 
of Theodoracopulos whether he had “concluded the ship” 
and Theodoracopulos replied that he had not (Tr. 218). 
Spears pointed out to Theodoracopulos the erroneous state¬ 
ment that Heixexic was a subsidiary of National and 
asked whether “APPROPRIATE LETTER OF GUAR¬ 
ANTEE” meant that a letter of guarantee was to be given 
by National as Isational’s accountants had specifically 
cautioned them against the giving of such guarantees (Tr. 
251). Spears also asked Theodoracopulos what the dele¬ 
tions to the “Mobiltime” form shown on the telex meant. 
Theodoracopulos did not know and advised Spears that 
while he had agreed to certain terms of the charter, such 
as the rate, period and lay days, otherwise “we [are] sub¬ 
ject details” (Tr. 218). Due to the late hour, no one was 
available at National who could operate the telex ma¬ 
chine; so, to protest the prematurity of Poten’s telex, Theo¬ 
doracopulos attempted to telejjhone DeSalvo, but there was 
no answer at the Poten Office (Tr. 218, 252). 


A 








The following morning, Thursday, March 18, Theodora- 
coi)ulos telephoned DeSalvo and advised him that he 
(DeSalvo) had been i)resumj)tuous in sending out the pur¬ 
ported “fixture” telex, that the telex “ . . . had a lot of 
inaccuracies in it and we fiad still to discuss all other mat¬ 
ters of the charter party”, that the i)arties were “subject 
to details | an<l] all of the rest of the terms to be discussed”, 
and that IIkulknic was not a subsidiary of National. Theo- 
doracojuilos also told Di’Salvo that he did not understand 
the deletions in the “Mobiltime” form and that he wanted 
DeSalvo to prepan* a pro fonna of the charter party and to 
send it along with what Intkiwk'kan wanted in the way of 
a guarantee so that 'riieodoracoinilos could review them. 
DeSalvo replied that he wouM prefiare a pro forma or 
“working” coj»y of the jiroposed charter jiarty setting forth 
the details as well as the guarunU'e desired by Interocean 
and would send them over for 'l’h(*odoracoj)ulos’ considera¬ 
tion (Tr. 218-220). 

On March 18, DeSalvo also first advised Theodoracopulos 
that Injeeocean would insist on a dry-docking clause re¬ 
quiring Hellenic to guarantee in advance that it would 
place the vessel in position in November, to dry-dock either 
in Sjiain, 1 oitiigai or dapan dui* to Interocea.v’.s arrange¬ 
ments with shipyards in thosi? countries. Tiieodoracopulos 
responded that not only was dry-docking in November, 
during the winter season, bad enough but that to require 
Hellenic to agree some eight months before the scheduled 
dry-docking to place; the vessel either in the Iberian Denin- 
sula or Ja])an at the n*<juired time was commercially un¬ 
palatable and that under no circumstances would Hellenic 
accept such a clause (Tr. 221-23). 

At approximately noon on March 18, DeSalvo aelvised 
Theodoracojiulos of the possible interest of ihe Chevron 
Oil Company in a vessel of the size of the 0.swego Reliance 
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for a voyage from the Persian Gulf to Durban, South 
Africa. Later in the day, DeSalvo informed Theodora- 
copulos that Chevron had inquired as to whether the vessel 
was enrolled in TOVALOP as Chevron would not charter 
a vessel which was not so enrolled.* 

DeSalvo did not know whether the vessel was so entered 
and Theodoracoi)ulos requested him to make sure that the 
vessel was. DeSalvo, then contacted Germano on the after¬ 
noon of the 18th, and learned for the first time that not 
only was the vessel not entered in TOVALOP, but that 
Interocean was a “self-insurer” (Tr. 148). 


• “The Tanker Owner’s V’olunUiry Apreeinent eoncerninfr Oil 
Pollution (TOV’ALOP) is a scheme initiated hy the major Oil 
Companies. Jt takes effect as an Af^reement between participating 
tanker Owners to reimburse National Oovernments for expenses 
reasonably incurred by tbem to prevent or clean-up pollution of 
coast lines as a result of the iieKlipent discharge of oil from a 
participating tanker, but subject to a maximum of $100 per g.r.t. 
or $10 niillion, whichever is the less. Under the Agreement a par¬ 
ticipating Owner is bound to establish and maintain his financial 
capability to fulfill his ohligations under the Agreement. TO¬ 
VALOP also contains provisions to encourage a participating 
Owner to take reasonable measures to prevent potential damage by 
pollution and to mitigate damage by pollution from a discdiarge 
of oil. The Clubs have made arrangements whereby a member 
who has sujntd this Agreement can be covered for his liabUities 
thereunder by his own Club. This is of particular importance 
^nce most oil Companies will not charter a tanker unless the 
Owner is a party to TOVALOP.” (Emphasis added.) Oil Pollu- 
tian, Supplement to Handy Book for Shipowners d Masters M R 
ilolmpi, London (1971). (App. G8) As a condition of member¬ 
ship in Tovalop, a partici[)ating tanker owner must insure his 
obligations under the Tovalop Agreement (Article 11(C)) nor¬ 
mally through entry in the International Tanker Indemnity Asso¬ 
ciation Limited, a mutual protection and indemnity association 
formed in eonjunction with Tovalop {Tovalop, Richard.s, Butler 

P or by arrangement with other 

P & I clubs offering equivalent coverage. “A short cruise on the 

Grtstai.,” Jourruil of Maritime Law and 
Commerce, Vol. 5, July 4, 1974, «09, 612. 
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On Friday, March 19, DcSalvo informed Theodoracop- 
ulo8 that Interocean was not willing to enter the vessel in 
TOVALOP because Interocean would have to enter its 
entire fleet. (DeSalvo did not, however, advise Theodora- 
copulos that Interocean was a “self-insurer” and had no 
P&l entry at all.)' Tlie()doract,j)ulo.s replieil that Hei.i.enic 
could not take the vessel without 1’OVALOP. Put after 
consulting with (lermano, DeSalvo <lifl advise that the ques¬ 
tion was beyond the authority of the personnel responsible 
for chartering and the matter would be takim up on higher 
levels of the Company and in London so that a rejily as to 
whether Interocean would enroll the vessel in TOVALOP 
would not be forthcoming until Monday, March 22, or 
Tuesday, the 23rd (Tr. 225-26). 

DeSalvo did not get Interocean’s jirojiosed drydocking 
clause from (Jermano until just before the close of business 
on Friday, March 1!). Accordingly, the “working” or pro 
forma copy of the proposed charter party was not received 
in the mail at the offices of National until the following 
Monday morning, March 22. 

Upon receipt of the pro forma, Theodoraeopulos gave it 
a cursory review . . . “because we were still apart on two 
major details which it looked to be almost impossible to 
solve.” However, he did note a number of objections in 
the margin and pas.seil tlie.se on to DeSalvo (Tr 227 App 
61). 

Specifically, Theodoracojiulos objected to the dehvery 
range and requested that the Ked Sea be included. He 


The lack of a P & I entry for the Oswicoo Kei.iance was not 
disclosed to respondents either prior to the allejred “fixture” telex 
of March 17, or in any of the exchaiiKes which followed 
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also objected to the exclusion of all Communist countries 
from the vessel’s trading range. The alleged “fixture” 
telex had not shown such exclusions, and he proposed Yugo¬ 
slavia, Poland, Rumania and East Germany as permissible 
trading points where other Liberian flags normally did 
call (Tr. 227).’ DeSalvo recorded such objections in his 
notes. Theodoracopulos also objected to the provision that 
the hire be paid monthly and countered that the hire be 
paid semi-monthly. Several other points were also raised. 
Theodoracopulos next reviewed the owner’s proposed dry¬ 
docking clause which had been added to the printed clause 
of the “Mobiltime” form as follows: 

“Vessel requires drydocking November l‘)71. It is the 
intention of the owners to drydock the vessel in Portu¬ 
gal, Spain or Jajian, and charterer guarantees to place 
vessel in position to drydock it in any one of those 
countries.” ^App. 15) 

He reiterated to DeSalvo that this was totally unaccept¬ 
able to Hellenic (Tr. 228, App. 61), and DeSalvo replied 
that he was pessimistic as “this [the dry-docking clause] 
may kill the business because these people [Interocean] 
must have it” (Tr. 228) (emphasis added). 

The following day, Tue.sday, March 23, DeSalvo, after 
conferring with Gerrnano, called Theodoracopulos and ad¬ 
vised him that Interoc:ean had decided to enter its fleet in 
TOVALOP but that Hellenic would have to pay the pre¬ 
mium tor the Oswego Reliance. 3'heodoracopulos replied 
that this was absolutely an item for the owners and that 


At no time prior to the withdrawal of Hellenic from negotia¬ 
tions on March 24, and until after the petition herein was filed 
was it disclosed by Interocean that the O.sweoo Reliance had a 
Nationalist Chinese crew and could not call at any Communist 
country. 
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Intkrocean would havp to boar such cost (Tr. 228-29). 
DeSalvo also advised I'hcodoracopulos that Tnterocean 
would agree to add the Red Sea to the vessel’s delivery 
range provided there was no extra deviation but that Inter- 
ocean would not agree to trading limits which would in¬ 
clude “Yugoslavia, etc.,’’ as required by Heixenic (Tr. 
27, App. 61, bottom p. 2). 

The pro forma charter proposed by Tnterocean further 
contained the following additions and/or deletions, of eco¬ 
nomic importance, not tlieretofore specified in the alleged 
“fixture’’ telex, or agreed to, let alone even discussed with 
respondents. 

(a) In Clause 1(a) the vessel’s draft for purposes 
of the speed and fuel consumj)tion, warranty was al¬ 
tered. “ . . . when fully loaded to summer freeboard” 
was unilaterally and arbitrarily deleted and the lan¬ 
guage “ ... average speed loaded and light in moderate 
weather (maximum Beaufort #.5) ...” added instead. 

(b) In both Clau-ses 1(a) and 2(a) of the pro forma, 
“moderate weather” for ijurjmses of the vessel’s speed 
and fuel consumption warranties was unilaterally and 
arbitrarily .specified at maximum Beaiifort #5. 

(c) In Clause 2(d) of the pro forma, a ceiling of 
$0.25 per deadweight was unilaterally and arbitrarily 
placed on the amount by which the hire would be re^ 
duced during each calendar month for each knot, or 
part thereof, of the vessel’s performance below’ her 
guaranteed average speed. 

(d) With regard to insurance. Clause 2.3 of the 
“Mobiltime” form, the P & I Insurance warranty, was 
stricken in its entirety although no such deletion ap¬ 
peared on the alleged “fixture” telex, and Clause 12(a) 
of the printed charter party form, which had not been 
deleted, required the owner to pay for all Protection 
and Indemnity, hull, and other insurance on the vessel 
(App. 15,16). 
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(e) Although not shown as excluded on tho alleged 
“fixture” telex Clause 24(ii) was also deleted. That 
clause provided for the liability of the owner in the 
event of any admixture, leakage, contamination or de¬ 
terioration of cargo through “error or fault of the 
servants of Owmer in the loading, care or discharge of 
cargo.” 

In Clause .35 of the pro forwa, National was listed as 
the charterer’s agent. 3’here was no mention in that clause 
or anj"where else in the pro forma of a guarantee to be 
given by Nationai. or anyone else. 

At apjiroximately noon on March 23, Theodoracopulos 
departed for vacation, after briefing Spears on the status 
of the negotiations (Tr. 22!)). During the afternoon of the 
23rd, there were at least four or five telephone calls be¬ 
tween Spears and DeSalvo and DeSalvo and Oermano, not 
only on the TOVALOP question but on other questions, 
including drydocking. During the afternoon DeSalvo ad¬ 
vised Germano that it is “w,?/ fvdinp that we would have 
difficulty getting charter party together if owners continued 
to insist that the cost of TOVALOP would he for char¬ 
terers account” (Ajip. 65, j). 41) (emphasis added). 

AVith respect to the dry-docking clause proposed hy 
Intkbocean, Sp(!ars also advised DeSalvo on the afternoon 
of the 23rd that, although Hellenic wished to cooperate 
with Interocean, Hellenic was unwilling to guarantee in 
advance to position the ship in November at the specific 
places which Interocean was insisting upon (Tr. 2.5!)). 
Later the same afternoon, DeSalvo called and asked Spears 
to give him the wording Hellenic desired for the dry-dock¬ 
ing clause. iVfter a short interval. Spears called back and 
gave DeSalvc wording Spears thought Heu.enic “could 
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live with” to be passed on to Interockan for their reply 
(Tr. 263). DeSalvo’s notes reflect the following: 

“Charterer will do all possible to jjosition the vessel 
for 15 days in the U.K., Med. or Far Fast so that dry¬ 
docking can be accomplished between October 15/ 
December 15, lit71.” (App. 61) 

Spears waited in his oflice that evening for DeSalvo’s 
call as to Intkroc'Ea.n’s rejjly. DeSalvo, however, did not 
call back and on the following morning, Wednesday, March 
24, after discussing the matter with his principals, Spears 
called DeSalvo and asked him whether he had yet conveyed 
Heixenic’s counterproj)osal for dry-docking to Interocean 
and whether Interocean had accejjted it. DeSalvo told 
Sjjears that he had not done so, and Spears then instructed 
him as follows: “Do not. 1 instruct you to advise the 
owners that we are finished. We don’t have a deal. We 
never had a deal and it is too late now. It is niuch too 
late.” (Tr. 265). 

Later in the morning of March 24, DeSalvo called and 
informed Spears that In erocean would agree to pay the 
insurance ijremium for TUV’ALOP and would accept Hel¬ 
lenic’s proposed “drydocking clause." Spears rejected 
Interocean’s belated attempt at concession and reiterated 
that Hellenic had terminated the negotiations. At 11:30 
A.M. (as shown by Poten’s received notation) Spears had 
a telex sent to DeSalvo for transmission to Interocean con¬ 
firming Hellenic’s earlier withdrawal in the absence of an 
agreement as to necessary details of the charter and reject¬ 
ing the attempt at belated concession. (Ajip. 10, Tr. 265- 
66 ). 

At approximately 4:(X) P.M. on March 24, a telex from 
Poten was received at National’s offices quoting a message 
from Interocean stating in part: 









. WE DISAGREE THAT TTIERE WAS NO 
MEETING OF THE MINDS RATHER AS IS NOR¬ 
MAL PRACTICE WE WERE ATTEMPTING 
TO ARRIVE AT MUTUALLY SATISFACTORY 
LANGUAGE FOR TWO RELATIVELY MINOR 
POINTS. AS YOU KNOW THE ITEM WHICH 
CAUSED THE MOST DELAY WAS TOVALOP. 
TOVALOP WAS SUBJECT THAT CAME UP A 
DAY OR TWO AFTER THE FIXTURE. THIS 
FIXTURE AS INDICATED IN YOUR TELEX 
CONFIRMATION OF MARCH 17 WAS FIXED ON 
THE BASIS OF MOBILTIME WHICH MAKES NO 
MENTION OF TOVALOP. AFTER YOU ADVISED 
THAT CHARTERERS WOULD HAVE DIFFI¬ 
CULTY WITHOUT TOVALOP, WE, IN THE 
SPIRIT OF COOPERATION—REGISTERED THE 
OSWEGO RELIANCE AND THE BALANCE OF 
OUR ORE/OIL FLEET IN TOVALOP FOR A PE¬ 
RIOD OF FIVE YEARS. WE ASSUMED THAT 
THE CHARTERER WOULD AT LEAST BEAR 
THE ONE YEAR TOVALOP COST OF THE 
OSWEGO RELIANCE AT NO TIME ' ^ Mi ANY 
LIMITA ION PUT ON OUR EXCHJ JES AND 
WE BELIEVE DISCUSSIONS PROCEEDED BP:T- 
TER THAN NORMALLY FOR A CHARTER OF 
THIS DURATION. ... AS WE ADVISED VER¬ 
BALLY, YOU MAY ADD TO THE MOBILTIME 
DRYDOCKING CLAUSE THE ADDITION PRO¬ 
POSED BY CHARTERER ON MARCH 22 AND 
WE AGREE TO PAY COST OF TOVALOP. FUR¬ 
THER, YOU MAY ADD THE RED SEA AS A 
DELIVERY RANGE AS PER CHARTERERS EX¬ 
PRESSED DESIRE ON MARCH 23 AND OUR 
AGREEMENT ON THAT DATE.... 

INTEROCEAN SHIPPING COMPANY” (App. 21) 

On March 25, National, on behalf of Hkllknic, sent a 
telex reply to Poten for Interocean rejecting in pertinent 
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part Interocean’s claim that items not agreed to were 
“minor”: 

“IXTEROCEAX ADMITS THAT THERE RE- 
MAIX POIXTS WHICH WERE XOT A(JREEI) 
UPON BY THE PARTIES. HELLEXIC IXTER- 
NATIOXAL DID XOT COXSIDER THESE POIXTS 
MIXOR. HELLEXIC IXTERXATIOXAL COXSID- 
ERED THESE OUTSTAXDIXG POINTS AS 
INTEGRAL PARTS OE A PROPOSED AGREE¬ 
MENT TO WHICH BOTH PARTIES MUST MU¬ 
TUALLY AGREE IN ORDER TO HAVE A CON¬ 
TRACT. 

THE SUBSEQUENT ATTEMPTS OF IXTER- 
OCEAN TO REVn'E THE NEGOTIATIONS BY 
OFFERING BELATED UNILATERAL AGREE¬ 
MENT TO CERTAIN OF THE OUTSTAXDIXG 
POINTS CERTAINLY ARE XOT CONTRACTU¬ 
ALLY EFFECTIVE. ...” (App. 22). 

On March 24, after the withdrawal of Hellenic from 
negotiations, Lnterocean instructed DeSalvo to prepare 
a charter party form for execution by Interocean. The 
form was executed by Interocean on March 25, and then 
tendered through DeSalvo to National. That form dif¬ 
fered in the following material respects from the pro forma 
received by National on March 22. 

(a) VTiere the pro forma provided in Clause 3(a) 
for delivery of the vessel at “a Persian Gulf Port ex¬ 
cluding T’ao and Abadan,” Interocean in form which 
it executed had added the words “or Re<I Sea at Char¬ 
terer’s option provided no extra deviation involved.” 

(b) In Clause 11 the dry-docking provision originally 
proi)os(*d by Interocean in the pro forma requiring the 
vessel to be dry-docked in Japan, Portugal or Spain, 
was deleted and the following clause substituted there¬ 
fore: 


I 
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“Vessel recjuires drydoeking fourth (juarter 1071 for 
approximately 15 days. Charterers will give owners 
as much advance notice as possible so as to position 
vessel in order to coordinate drydocking during this 
period.” 

(c) In the version executed by Intekocean, a further 
clause No. 38 w’as added: 

“It is hereby agreed that the owner will register the 
vessel with tanker owners voluntary agreement con¬ 
cerning liability for oil jmllution (Tovalop) with all 
costs pertaining to such to be for owners’ account.” 

Although DeSalvo prejjared a proposed form of guar¬ 
antee, which he submitted to Germano for review, the form 
did not call for the guarantee of National but rather of 
Harry Theodoracojuilos personally, and it was never sent 
to National or to Theodoracopulos. 

Both the pro forma copy of the charter and the version 
signed by Intebocean contained no reference whatsoever 
to a guarantee and National was described therein only as 
the agent of Hellenic (App. 11-18, 74 p. D 2-D. 8). 

Re.spondents submit that on the totality of these facts, 
each documented anil uncontradicted in the record, there 
never was any charter upon w-hich the jiarties had agreed 
and hence, the findings and conclusions of the Court below 
are clearly erroneous. 
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ARGUMENT 
POINT I 

The District Court’s findings and conclusion that a 
meeting of the minds had been reached on all essential 
terms of the purported charter was clearly erroneous 
and against the weight of evidence and should be re¬ 
versed. 

Interockan’s burden was to establish at trial by a 
preponderance of admissible evidence that, “there had been 
a meeting of the minds as to all essential terms of a charter 
party on March 17,” Interoccan Shipping Co. v. National 
Shipping and I rading Corp. sxipra at (176. Interocean 
was required to juove that the alleged “fixture” telex 
of March 17, memoralized a true meeting of the minds 
of the parties as to each and every essential term of a 
concluded and agreed to charter between Interocean and 
Hellenic. Interocean was also required to prove that 
National was also a party to the alleged charter and hence 
any agreement to arbitrate. Such was the burden laid down 
for Interocean by this Court, and jileaded by Interocean 
at Paragrapl Fifth of its petition and reiterated by its 
counsel at trial. 

It is abundantly clear from the record that despite the 
holding of the Court below that the alleged “fixture” telex 
of March 17, signified the conclusion of negotiations and 
resulted in a binding agreement between the parties, the 
negotiations actually continued until March 24, when they 
were terminated by respondents. Neither on March 17, or 
thereafter was there ever the reipiisite meeting of the 
minds as to each and every essential term of the charter 
so as to give rise to a written agreement to arbitrate within 
the meaning of §4 of the Arbitration Act. 


P 
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To conclude that reversible error was committed, this 
Court need only find one of the terms which remained to be 
agreed upon to be an essential term of the charter. Where, 
as in the instant case, a significant part of the evidence, 
including the documents relied upon by Interocean, is 
contained in written material, “this Court, on review, is 
in as good a position as the Trial Court to examine, in¬ 
terpret and draw inferences [therefrom]” (ieinini Navi¬ 
gation, Inc. V. Philipp Brothers, No. 902 September Term 
1973 (decided July 1, 1974), citing J. Gerber <& Co. v. SS 
Sabine Howaldt, 437 F.2d 580, 586 (2 Cir. 1971); accord, 
Severi v. Seneca Coal <& Iron Corp., 381 F.2d 482, 488 (2 
Cir. 1967). Moreover, the clearly erroneous standard does 
not shield findings in the nature of mixed conclusions of 
fact and law such as the Court’s findings here nor does 
it har from the scrutiny of this Court fact findings which 
are “not a finding of fact but an interpretation of the legal 
meaning of facts”, Logo Oil <£■ Transport v. United States, 
218 f’.2d 631, 634 (2 Cir. 1955). Such findings and the 
conclusions based thereon are as “freely reviewable as 
any ‘conclusion of law’ strictly so-called” Barbarino v. 
Stanhope SS Co., 151 F.2d 553 (2 Cir. 1945); The C. W. 
Patterson, 70 F.2d 712 (2 Cir. 1934); Ford Motor Co. v. 
Manhattan Lighterage. Corporation, 97 F.2d 577 (2 Cir. 
1938); The Ira S. Bu.shey, Inc., 120 F.2d 1010 (2 Cir. 1941).” 

A. There teas no agreement as to drydocking. 

It was Intekocean’s contention throughout the proceed¬ 
ings had in this case including the prior appeal before this 
Court as well as at trial, not that the terms of the drydock¬ 
ing clause were ever finally agreed between the parties but 
rather that the drydocking clause was a minor item not 
essential to the alleged “fixture.” 
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As to dry-docking the Trial Court found: 

“The fact that the fixture letter had left tiie drydocking 
clause to be worked out does not mean tliat the parties 
had not reached a meeting of the minds on this charter. 

The testimony of both sides on this point makes it 
clear that both considered tliis a point subject to ac- 
cej)table solution at the jii’ojjer time. Tn fact, it was 
the own(‘r who wanted to reach a firm decision on the 
detail of the drydocking and who suggest«!d the lan- 
guange which was eventually negotiated, and not 

LENIC. 

• • • 

I concliule that the drydocking clause was fii'inly agreed 
upon by the fixture; that it was to the owner’.s’interest 
to settle it at tlu* time; that, as lar as respondent was 
concerned, he was perfectly content to leave the de¬ 
tails to be worked out at a lat(‘r time <l(‘pending upon 
where the V(;ssel was; that this was p«“rl'ormance which 
was not to take place for S numlhs but that the esscmtial 
terms of tlu^ ijerlormance had been agreed upon leaving 
lor tlu! future only more j)recise terms.” (Ajip. 57). 

Tt w'as, as the Court states, the o\vner Tnterocean, who 
re<iuired a firm <h>cision at tlu- outset on the (piestion of dry¬ 
docking, namely, a guarantee of the vessel’s position for 
November dry-docking. The Court’s finding, however, that 
it was the owners’ language which was eventually negoti¬ 
ated and not IIeleknic’s, is plainly incorr(‘ct. Theodoracoj)- 
ulos, on behalf of IlELijENir emphatically rejected Inter- 
ocean’s proposed dry-docking clause, a fact confirmed by 
DeSalvo’s contemjxuaneous notes of the negotiations. 
The Court s findings that th(*re was no objection on the part 
of Hellenic to accept Interocean’s jiroposed dry-docking 
clause (App. 55) is simply erroneous. In fact, if IIelulvic 
had not rejected Interoiean’s clause there would have 
been no need for DeSalvo to have reijuested from Sjiears 
on March 23, Hellenic’s projiosed counter for tlie drj'- 
docking terms. 







The language which appeared in the form of charter exe¬ 
cuted by Intkrockan on March 25, 1!)71 was, in sub¬ 
stance, the same language, according to DeSalvo’s notes, 
which Spears gave to him on the afteinoon of March 23 
and which was not passed to Tnterockan until after Het-- 
LENic withdrew from all negotiations. It was not until 
March 24, and after such withdrawal that Interocean in¬ 
structed DeSalvo to ])repare a form of charter containing 
the language [)roposed by Spears. 

Close examination of the negotiations as to dry-docking, 
shows that contrary to the Court’s finding, no agreement 
as to a “suitable drydocking clause” was ever reached prior 
to the withdrawal of Hellenic. It is also thoroughly 
evident from the conduct of the jiarties and the very nature 
of the special dry-docking terms recpiired by Interocean 
that, whatever the experience of DeSalvo and petitioner’s 
“experts” in other cases, the matter of dry-docking in these 
negotiations was a very major item. 

The alleged “fixture” telex contains the following lan¬ 
guage as to dry-docking: 

“SUITABLE DRYUOCK (’LAUSE Tf) BE WORKED 
OUT FOR NOVEMBER DRYDOCKINO ABOUT 15 
DAYS WITH PROPER NOTICES”. 

The stt^dard dry-<locking clause contained at 11(a) in 
the printed Mobiltime Form provides: 

“The Owner at its expense shall drydock, clean ami 
paint Vessel’s bottom and make all overhaul and other 
necessary repairs at approximately twelve (12) month 
intervals, for which purpose charterer shall allow Ves¬ 
sel to proceed to an aiipropriate port.” (App. 15) 

Under Clause 11(a), where there is no addition to the 
printed language, the charterer would advise the owner 
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wlu*r(? the vessel was trading and when she would lx* avail¬ 
able to dry-dock. If, however, it had been the intention of 
the parties here to have merely emj)loyed this clause, and to 
have left any commitment on their part as to the place of 
dry-docking to some future time, as found by the Court 
below, it would not have been necessary for Intebocean 
to even have had DeSalvo set out any reservation as to 
dry-docking in the alleged “fixture” telex. But because 
of Interocean’s particular reipiirements for dry-doc!cing 
the Oswego Reliance, namely that the vessel required dry- 
docking at a certain time and only in certain [ilaces, it in¬ 
sisted upon a special addition to the standard “Mobiltime” 
dry-docking clause, nominating the month of dry-docking 
(“Xovember”), the length of dry-docking (“about 15 days”) 
with a reservation in the “fixture” telex as to the remainder 
of the dry-docking terms (“Srri'ABLK DRYDOCK 
CLAUSE TO BE WORKED OU'f”). 'I’hat special clause, 
which was not received by DeSalvo until Friday, .March 19, 
just before he completed the pro forma charter form to be 
mailed to National, provided: 

“Vessel reipiires <Irydocking Novmuber, 1971. It is the 
intention of the Owners to drydock the Vessel i’ortugal, 
Sjiain or Japan, and charterer ffuarautrrs to place 
Uc.s'.sc/ hi position to ilri/ilockitiff in any of tho.se coun¬ 
tries.” (App. 15, emphasis added) 

Theodoracopulos testified, uncontradicted by DeSalvo, 
that even prior to receipt of this precise language, he 
advised DeSalvo that the requirement of a guarantee as 
to the place of dry-docking wgs utterly unacceptable to 
Hellenic. 

Upon receipt of the pro forma containing the dry-docking 
language jiroposed by Intkbockan, Theodoracopulos re¬ 
iterated to DeSalvo aiat the clause remained unacceptable. 
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According to Theodoracopulos, DeSalvo’s reply was to the 
effect that DeSalvo was pessimistic as to whether a charter 
could be concluded as “this [the drydocking clause] may 
kill the business because these people [Interocean] must 
have it” (Tr. 228). 

Despite everything shown here from the record respect¬ 
ing Theodoracopulos’ vigorous exceptions to Intebocean’s 
proposed dry-docking provision, the Court below found as 
facts that Theodoracopulos “made no comments” about 
this provision and “never suggested any modification of it” 
(App. 55). 

Dry-docking was an item which was the subject of nu¬ 
merous telephone calls between March 22 and 24, and vari¬ 
ous attempts by DeSalvo to bring the parties together, as 
his notes reflect. The fact is that the special addition to the 
standard dry-docking clause required by Interocean was 
not only a very major term which occupied much of the 
time of the parties, but the substance of the clause went 
to the very essence of the charter under negotiation, namely, 
> the ability of Hellenic to tramp the vessel in the worldwide 

oil trade without crippling and unacceptable limitations. 

Respondents’ expert B’erris, an acknowledged authority 
on the tanker industry who petitioner’s counsel conceded 
to be “. . . an experienced shipping man and thoroughly 
familiar with the New York chartering practices”, testified 
that the dry-docking clause proposed by petitioner was a 
“. . . provision of substance and that there had to he an 
agreement between the parties on this matter in order for 
there to be a complete fixture" (Tr. 336). (emphasis added) 
According to Ferris, who was present throughout the trial, 
the dry-docking provision recpiired by Interoc ean that the 
charterer guarantee to place the vessel in position in dry- 








dock in Portugal, Spain or Jaimn was a jirovision of limi¬ 
tation which the charterers never accepted and was not 
customary in the industry. 

“The Court: Is there a custom in the trade and in 
the industry in the cliartering of these vessels that the 
port at which the di’ydoeking is to be carried out is 
always left to the sidection of the charterer? 

The Witness: Xo. 

The Court: Did you hear the testimony of Mr. Gor- 
rissenf 

The Witness: Yes. 

The Court: You differ with him? 

The Witness: Oh yes. 

Q. In what respect do you differ from what Mr. Gor- 
rissen has testified, Mr. F(*rris? A. It is thp owner 
of the vessel who rlrjitlocks the vessel and he deter¬ 
mines where he is (joitifi to drifdock his shi/i. lie, makes 
arranf/ements for the drifdockinf/ and drydocking ar¬ 
rangements are not simple. 

The Court: Is it the custom of the industry and the 
trade to let that (h*signation la- made by the charterer 
after tlu* proforma charter has Ix'en signed? 

The Witness: In the ordinary events where there is 
no addition to this printed language, the j)arties would 
agr(*e on a time, d'lie chart(*rer would let tlu* owner 
know that he can now drydock the shij) and this, of 
course, would ha\(* been a matter of some prior dis¬ 
cussion. The owner wouhl havf— 

The Court: The time is sp(cified here as a certain 
time in Xovemher. Is it the custom in a proforma 
charter signed after a fixture that the jdace would 
simjily he left vacant as to the port of drydocking to 
be filled in at tlu* charler(*r’s suggestion after the pro¬ 
forma charter is signed? 

The Witness: 1 don’t (piite get this, your Honor. 
This i»articular language in this charter is not some¬ 
thing that the two parties have agreed upon. 
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The Court: That in for me to decide, if they have 
agreed upon paper it shall be November, 

The Witness: November and 15 days. 

The Court: November and 15 days. 

The Witness: But there is an addition there and 
there cannot therefore be any agreement in connection 
with this. 

The Court: What addition is there! 

The Witness: The addition is that the vessel shall 
drydock in either—it is the intention of the owner to 
drydock the vessel in Portugal, Spain or Jaj)an and 
charterer guarantees to place the vessel in position to 
drydock at any one of the countries. This Ls something 
that nobody agreed to and it is a very important point. 

The Cou . You mean there was no agreement as 
to the place of drydocking? 

The Witness: That is right. 

The Court: Is it the custom in the trade to have the 
place of drydocking designated by the charterer! 

The Witness: No. 

The Court: After the proforma charter is signed! 

The Witness: May 1 speak! 

The Court: If you can answer that 1 would a{)pre- 
ciate it. 

The Witness: 1 am not sure I understand exactly 
the way in which to answer that (piestion. The parties 
w’hen they agree in accordance w ith the standard clause 
know that the vessel is going to have to drydock. In 
this case they knew that the vessel would have to dry- 
dock in November for 15 days. 

The Court: Yes. 

The Witness: The custom would have been under 
those circumstances for the charterer and the owner 
to discuss something before November the probable 
place of drydocking for the charterer to give the owner 
an idea as to the intended trades so that they would 
know about where that vessel would b(* in November 
and for them then to make their arrangements for 
drydocking. 
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1 h(! C ourt; Fs it iFio custom of tlm trade on a tanlvcr 
cominfi: from tlic Persian (Jiilf to l)e at tlie drydock in 
tFie Iberian Peninsula or in Japan? 

The Witness: Xo, no sucli custom.” (I’r. 339-342) 
(empliasis added) 


That tlie Court misunderstood tlie effect of the clause 
proj)os(!d by In'ikiwk'eax on the vessel’s trading range is 
revealed by the following jjassage: 

1 he testimony ol I)eSal\’o was that, in his experience, 
this was a clause*, the details of which could be and 
often were worked out in the future by tlie jiarties; 
and that the* essential facts, such as the duration of 
drydocking and the apjiroximate date, which were im- 
Jiortant to the trading range, of the V«*ssel had been 
agreed upon”, (App. 55). 

We agree with both DeSalvo and the Court that the 
duration of the dry-docking and the ajifiroximate date of 
the dry-docking, as they bear upon the trading range, are 
ess<*ntiul terms ol the chart(*r but they are not anv less 
essential than the place of drij-dockhifi, which is the most 
important term effecting the trading range. If the Court 
believed, as it seems to have, that the jilace of dry-docking 
does not effect the trading range, tlu-n tlu're was clear 
error on its part and its finding as to dry-docking must be 
reversed. 

Notwithstanding there cun be no serious (piestion that it 
is the owner who dry-docks the vessel and determines at 
which shipyard he is going to do so, the Court, referring to 
Theodoracopulos and tlie place of dry-docking, states “since 
the choice was his . . . ”, (Apj). 5(i) showing plainly that the 
Court conceived that umh'r the language jirojiosed by the 
owner, it was the charterer who had the option of dry¬ 
docking in NovemlM*r in Portugal, Sjiain or Jajian. The 
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language of the clause was to say the least ambiguous as to 
who controlled the positioning of dry-docking, but any as¬ 
sumption that the control of dry-docking was to be on tlu* 
part of the charterers, would have been thoroughly incon¬ 
sistent with the established facts of life in the industry. 

In Ferris’ expert view, however, it was highly question¬ 
able from the language of the proposed clause whose option 
it would be to determine whether the vessel would go to 
Portugal or Spain on the one hand or to Japan on the 
other, 

Ferris explained the impact of the language proposed 
by Interocean as follows: 

Q. What would the practical consetpiences for the 
parties trying to operate this vessel be of (sic) the 
terms of that provision (sic) are contained in the jiio 
forma charter! A. Before 1 could answer that 1 would 
have to have this particular provision clarified. There 
is in this clause a <piestion mark: Whose option is it 
to determine whether the vessel would go to Portugal 
and Spain or the Iberian Peninsula, on the one hand, 
or Japan, on the other, and that would be a very im¬ 
portant element, because if the owner determined that 
the vessel should go to the Iberian Peninsula or if the 
owner determined that it would go to Japan, then the 
charterer would be limited in his handling of that ship 
so that he would be in that position where he would 
live up to his guarantee of i)lacing the vessel in that 
position. 

Q. Suppose it was the charterer’s option, what would 
your answer be, then! A. To that extent he would be 
the one who would determine where the vessel would 
go, but he would be restricted in his handling of that 
vessel for a period of several months before the dry¬ 
docking date. 

Q. Why do you say several months, Mr. Ferris! 
A. The voyages for this vessel, as has been testified to 
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by Mr. Gorri.s.s<?n, would probably lx* botwoon tho Per¬ 
sian (lull" and the Continent. A voyage between the 
Persian Gulf and the Continent i.s approximately of 
65 days duration, roughly .‘lO days each way, ballast 
and loaded, and rouj,ddy five days in jiort. It could be 
slightly le.ss, it could be sli-fhtly more, but you would 
have to figure accordingly, d'berefore a vessel to be 
available in the Continent, for exainjile, in November 
to lift in the Persian Gulf sometimes in the first half 
ot October and in order to do this you would have to 
be scheduling the vessel on various limited voyages. 

For examiile, you could not take that shij) if she 
were on the Continent in early October and send her 
to the Persian Gulf because you would never get back 
to the Continent again in time for her to drydock in 
November. 

• • • 

Q. Would you say that it is fairly customary in the 
tanker trade for the charterer to desin; to have his 
vessel free from any drydocking restrictions or limita- 
tions during the winter months? A. 1 would say that 
those charterers that 1 knew about, generally speaking, 
would desire this. Some were mori* adamant than 
others in their insistence on a suitable <lrydocking 
clause. 

Q. Do you consider this drydocking clause that we 
have seen in this prfilorma an essential provision of 
the charter? A. Do 1 consider this an «*.ssential pro¬ 
vision? Yes, I do. I consider it a provision that deals 
with substances; that aff«*cts the eaining cajiacity of 
this vessel and that would have (hdermined for me 
what I would jmy for that ship. In other words, a shiji 
without this limitation woidd be worth more to me than 
a ship with this limitation.” (Tr. 336-339) 

The gist of the Court’s conclusion as to dry-docking is 
that dry-docking is a minor item generally not essential to 
be worked out at the outset of the chart<‘r. For this propo¬ 
sition, the Court reties on the testimony of DeSalvo and 
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petitioner’s so-called “experts” Oorrissen and Proeller that 
they, in their “experience,” had not encountered difficulty 
in working out the provisions of dry-docking clauses, wdiich 
they viewed as a “minor” item. What the Court failed to 
discern, however, is that neither DeSalvo nor Intek- 
ocean’s purported “experts” had any experience what¬ 
ever with the peculiar addition demanded by Interocean 
to the standard “Mobiltime” dry-docking clause. Witness, 
the following excerpt from the cross examination of Inter¬ 
ocean’s so-called expert Proeller: 

“Q. When you an.swered Mr. Estab^ook's (juestion to 
you about the practice in New York A.di respect to the 
drydocking clause, did you have any special form of 
drydocking clause in mind? A. Like, for instance, the 
one in the Mobil time charter, yes, even though just 
about any time charter form will have a drydocking 
provision. 

Q. Do you consider yourself in your position at 
Fritzen more as an owner or a charterer? A. More as 
an owner’s representative, even though we have taken 
on tonnage in which case we are charterers. It has 
happened both ways. 

Q. Have you ever taken in as charterer a 50,000-ton 
tanker on time charter for a year? A. Not a tanker, 
but bulk carriers. 

Q. I am talking about tankers, Mr. Proeller. A. All 
right. Not a tanker. 

Q. Then you have nevei- had the experience of work¬ 
ing a tanker on a one-year time charter as charterer; 
is that correct? A. Not as charterer, no, but as an 
owner. 

Q. You have never had the experience of being chart¬ 
erer of a tanker for a one-year plus period? A. Cor¬ 
rect. 

Q. So am I correct in saying that you have never 
actually dealt with the situaticm as a charterer of what 
happens as you try to {jrogram your way around let us 
say, for examjde, a November 15 drydocking guar- 
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anteed to havo to ofoiir in tin* ot(n<*r’s oj)tion at Spain 
or at Portugal or jmssibly .Japan? A. I’m afraid T 
have not seen anytliing about Sjiuin, Portgual or .Tajmn 
in this document. 

The Court: I don’t know that this witness has 
given any testimony which warrants tlie nature of 
your cross examination. 

Mr. Gilchrist: I consider it is established that he 
would be incompetent to testify as to the last (jues- 
tion I put so 1 am going to withdraw it. 

The Court; It has b«*en answered. If you move 
to strike the answer, all right. Leave it in tiie record. 
I’m not going to pav anv attention to it anvwav. 
(Tr. PJ5-1117) 

The only testimony olTered by I.ntkiuxkan on the ma- ' 
teriality of its particular dry-docking clause was that of its 
“expert” Gorrissen. He could not testify, however, of hav¬ 
ing had any experience with the tyjjc of clause proposed 
by Intkbockan and his testimony suffered from his continu¬ 
ing assumption that the place of dry-docking would be at 
the charterer’s option. If anything, his testimony on be¬ 
half of Intkuockan was undercut by his telling admission, 
that a restriction on the ve.ssers trading range, such as 
that contemj)lated by Lvtkrockax's dry-docking clause, is 
a matter “which must be consid(!red major.’’ Gorrissen 
gave an allidavit in sujiport of the })etition wherein he 
stated: 

“In my experience with charter jjarties c( .ain terms 
must be considered major such as trading limits, cargo 
restrictions and of course tlie d<-livery date, redeliverv 
date and the rates.” (App. 24). 

At trial, Gorrissen admitted that if a charterer were re¬ 
quired to program the Oswego Reliance during the months 
of November to proceed to Spain, Portugal or to .lapan 
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for 15 days dry-docking, as required by the proposcfd 
clause, such requirement would affect the trading range 
of the vessel (Tr. 330-31, 333). Unquestionably, the matter 
of a “suitable dry-docking clause” was a major and im¬ 
portant term of the charter negotiations, and in the ab¬ 
sence of any agreement as to this essential item there was 
no ‘’uxture.” 

B. There was no agreement as to the vessel's trading 
limits and delivery range. 

It is beyond dispute that agreement as to a vessel’s 
trading limits and delivery range are essential terms of a 
charter. The record is uncontradicted that there was no 
meeting of the minds as to these terms. 

In his notes of Ixterocean’s offer on March 17, DeSalvo 
had recorded as to trading limits: 

“trading worldwide within Institute’s Warranty Limits 
excluding China, North Vietnam, North Korea, Cuba, 
Israel and all other communist countries”. 

The alleged “fixture” telex, read: 

“TRADING WORLDWIDE WITHIN IWL EX¬ 
CLUDING COMMUNIST COMMUNIST CON¬ 
TROLLED CHINA, NORTH VIETNAM NOR 
KOREA CURA” (Ajip. 61) 

The exclusion of trading, however, to “Israel and all other 
communist countries” was not shown on the alleged “fix¬ 
ture” telex although DeSalvo was to later include such 
exclusion in the pro forma, hut omitting the exclusion of 
Israel. When Theodoraco[)ulos in reviewing the pro forma 
on March 22 found this additional exclusion, he took strong 
exception as Heijj-:.\i(; wanted the latitude to trade with 
Yugoslavia, Bulgaria, Rumania and East Germany and 
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other communist controlled countries where Liberian flag 
vessels such as the Oswkgo Ukliance did normally call 
(Tr. 227; App. Gl, p. 2). 

I'he alleged “fixture” telex, further specified the delivery 
range us “PG” meaning Persian Gulf, “EXCLUDING h'’AO 
AND ABADAN.” As to this item, Theodoracopulos was 
clearly not in agreement with the alleged “fixture” telex, 
objected about it to DeSalvo and instructed that he wanted 
the Red Sea included in the delivery/redelivery range (Tr. 
227). 

1’hat both delivery range and trading limits were still 
under negotiations after March 17 is shown on page 2 of 
DeSalvo’s notes. 'I'he notes confirm that after Uku.kxic 
withdrew from negotiations, Intkhocean belatedly agreed 
on tlie addition of the Red Sea (with the jjroviso, however, 
that no extra deviation be involved) but did not yield at 
all on the other trading exclusions, i.e., “no trading Yugo, 
etc.” (App. (il p. 2). The fact is that notwithstanding the 
absence of such exclusions from the “fixture” telex Ixter- 
ocEAx was not in any position to agree that the vessel 
could trade to “all other communist countries” except the 
four expressly shown in the “fixture” telex. By virtue of 
her Nationalist Chinese crew, the Oswego Rki.iance could 
not trade with any communist nation, a fact never disclosed 
to resi)onderits at any time during the negotiations. 

Such exclusions and the failure of agreement us to de¬ 
livery range, directly affected the vessel’s trading limits, 
which Interoc'ean’s own “expert” witness, Gorrissen 
acknowledged “must be considered major” (App. 24, Tr. 
333). The Court’s failure to give proper recognition to 
these items is clearly erroneous. 
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C. The negotiations tcere specified to be “Mobiltime sub- 
details", i.e., subject to agreement as to the details of 
the charter party form, and there was no agreement 
as to those essential terms. 

DeSalvo readily conceded that both parties to the nego¬ 
tiations had, on the afternoon of March 17, specified for 
“Mobiltime sub-details”, meaning that they had agreed on 
the printed “Mobiltime” form but were subject to agree¬ 
ment as to the details of that form ("'r. 107-8). DeSalvo’s 
own notes from which the alleged “fixture” telex was 
drawn, show this to be the case but he was completely 
unable to explain how this reservation came to be omitted 
from the telex. 

“Q. Then why did you droj) it when you came to send 
out this alleged fixture letter? A. 1 really don’t know. 
I have no answer for that. 

Q. Did you think it was completelv unimportant? 
A. No.” (Tr. Ill) 

With resj)ect to “sub-details”, the Court below found: 

“The Mobiltime Form contained the arbitration clause, 
the words ‘suh-details’ (i.e., subject to details in the 
telex), which DeSalvo testified meant in the industry 
‘filling in th<* blanks’ to suj)ply the details of com|)leting 
the charterparty form, e.g., the descrij)tion of vessel, 
her fuel oil contents, her sj)eed. RI’Ms, the insurance 
valuation, in short, to fit the form to what had been 
orally agreed on so that ‘sub details’ could vary from 
charter to charter depentling on what details the 
parties had left to be filled in after agreement. De¬ 
Salvo testified <|uite clearly that, while the ‘details’ 
might vary, ‘sub details’ certainly did not mean subjc'ct 
to reviewing the whole negotiation again.” (App. 44) 
(emphasis ours). 
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“Sub-details”, however, was not itself any part of the 
“Mobiltirne” form. It was a condition which the parties 
themselves placed upon the negotiations. DeSalvo himself 
conceded that to some people in the trade it did mean 
something more than “filling in the blanks of the form.” 

“I said it im“ant one thing in negotiating between 
some jteople and anotlier thing betwe<‘n others, depend¬ 
ing on what had been di.scussed at tlie time of negotia¬ 
tions.” (Tr. 108) 

• • • 

“Q. Vk hen you set 4 )ut tlu* various terms you have 
here and then you also say sub details, does tliat m(‘an 
that when you pass tlu* form of tlie cliarter that is going 
to be executed that you can delete or add to any of 
these i)rovisions as you see fit unless they are the sub¬ 
ject of j)articulur reference in the elements that you 
have mentioned? A. Not unless it is agreed by both 
parties. 

Q. There has to be agn*ement, hasn’t tlu'ref A. It 
woidd on anvthing that wasn’t talked about.” (Tr. 
109-110) 

The Court’s opinion wholly ignonfd the testimony of 
three witnesses, Theodoracopulos, Spears and Kerris, two 
of them no less disinterested in the events than DeSalvo, 
and the last an indeperuhmt and highly (lualified expert, 
to the effect that until all the details which are “subject 
to details” are in fact finally agreed upon, a firm fixture 
does not come into existence. 

According to Theodoracopulos: 

“A. To me it means that I will have to have all the de¬ 
tails—that unless I have all the details agreed upon 
that 1 have no fixture. 

Q. What does the sub i)art of this abbreviation, sub¬ 
details mean? A. Subject to mutual agreement of all 
the terms” (Tr. 225). 
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According to Spears: 

“A. It moans tliat a certain form, a certain printed 
form of the charter will be used as the basis for con¬ 
cluding the final charter party. 

The Court: Subject to changes? 

The Witness: Subject to changes. 

The Court: Set forth in the Telex? 

The Witness: Not necessarily, your Honor, be¬ 
cause there are many other items that would come 
about. The teletyjie, as 1 understand it, meant sub¬ 
ject to working out the details of this charter. That 
is what we were talking about” (Tr. 2GG). 

According to Ferris: 

“A. It would mean that the form of charter that we 
would use would be the Mobiltime form and that we 
would have to work out the details. 

Q. What does the sub in sub-details stand for? A. 
Subject to details. 

• • • 

Q. Mr. Ferris, would you attempt to offer or trade 
a vessel that you had on sub details? A. No. 

Q. Why not? A. I wouldn’t be sure I had it. It 
would be like selling stock I didn’t own and not having 
the possibility of buying it later” (Tr. 34.')-4(;). 

The economic effects of the various “details”, including 
the additions and deletions contained in the pro forma 
charter demonstrate that the Court’s finding that the 
condition “Mobiltime sub-details” was nothing more than 
“filling in the blanks” is clearly erroneous. Such asser¬ 
tion, given the number of substantive items which had 
not been agreed to, is virtually analogous to a claim that 
the parties had agreed to the form of a blank check. 
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D. There wtu no agreement as to insurance. 

W hilo the Court iound tliat there was agretunent as 
to insurance, the clear wcuf^ht ol' evidence is to tlie con¬ 
trary. This important item was a prime area of dis¬ 
agreement between the parties and had not b(*en resolved 
at the time resj)ondents withdrew from negotiations. 

T he Court based its finding on its unfounded inference 
that J1KIJ.KNIC and National “both knew the facts about 
the insurance carried by JJethlehem Steel" (Tr. 14S). Such 
finding was clearly erroneous. In the first place, no dele¬ 
tion was shown on the alleged “fi.vture” teh-.x as to Clause 
2.1 of the "Mobiltime” form whicli reijuirc'd the owner to 
have a P & 1 entry. That deletion did not and could not 
have come to the attention of resjiondenfs until March 22, 
when they received the pro forma. Secondly, the inference 
that respondents "knew” that Bethlehem was a “self- 
insurer” is not only comiiletely without evidentiary sup¬ 
port, but there is no showing that Bethlehem was, in fact, 
ready and willing to unconditionally underwrite the poten¬ 
tial third-party liabilities of Intkrocean ami the Oswego 
Ueliance, including potentially vast liability for oil ijollu- 
tion, which are ordinarily the subject of a P & I entry. 
Moreover, neither Bethlehem or I.nterocean, as so called 
“self-insuiers”, had anything eijuivalent to the worldwide 
network of con esjiondcnts ami facilities of the P & I Clubs 
for the immediate posting of security in the event of arrest 
of a vessel, a principal concern of a charterer (Tr. CO-1). 

DeSalvo’s contemporaneous notes of the negotiations 
and the alleged “fixture” telex contained no mention of 
insurance and the negotiations being “.Mobiltime sub-de¬ 
tails”, it remained, as DeSalvo admitted in his sworn 
statement, for the jiarties to discuss the insurance to be 
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called for under the proposed ehart(‘r (App. 05, p. 21). The 
alleged “fixture” telex itself showed no exclusion of the 
standard insurance provisions contained in the “Mohiltiine” 
charter party form. That form provides in pertinent part: 

Clause 12(a): “Owner will provide and/or pay for . . . 
all P & 1, Hull and other insurance on V^essel ...” 

• • • 

Clause 2.3: “Owner at its expi-nse, throughout the 
period of this Charter, shall have Vessel fully entered 
in a Protection and Indemnity Association or Club, in 
good standing, in both I’rotection and Indemnity 
classes.” 

Whtfii the pro forma was received by respondents on the 
22nd, Clause 2.3, the warranty that the vessel had a P & 1 
entry was deleted in its entirety despite the fact there had 
been absolutely no jirior discussion with respondents of 
such deletion and Clause 12(a), which required the owner 
to provide or pay for such insurance, had not been deleted. 

(,'lause 23 was deleted by DeSalvo at the instructions of 
Intcbocean because Intebocean was a “self-insurer,” mean¬ 
ing, in the absence of proof of a separate insurance fund, 
the vessel was uninsured. At the time of the alleged “fix¬ 
ture” telex of March 17, and thereafter Intebocean accord¬ 
ingly had no intention of entering the vessel in a P & I Club 
notwitlnstanding that both Clauses 12(a) and 23 of the 
“Mobiltime” form required such insurance. DeSalvo him¬ 
self was unaware on Alarch 17, that the Osweoo Reliance 
did not have a P & I entry as this was apparently the first 
time he had ever done business with Intebocean or its par¬ 
ent, Bethlehem (Tr. 89). 

Most significantly, there is no suggestion in the record 
that either Hellenk' or National had done any chartering 
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business either with Intkkockax or Hetlilehern before, and 
in fact, Intkrockan was unacijuainted witii Hki.u;xic' to tiie 
extent that it made tlie oittaininj? of “an appropriate guar¬ 
antee” a condition of tlie charter. In the absence of any 
prior dealings between tlie jiarties, to somehow attribute 
knowledge to resjiondents that Intkrockan was a “self- 
insurer” is jiatently ridiculous.*' If anything, the alleged 
“li.xture” telex of March 17 gave both the broker and re¬ 
sjiondents every reason to believi* that Intkroi kan did have 
a P i: I entry, as contemjilated liy the jirinted jirovisions 
of the charter form. Considering that the jiarties were 
far ajiart on the 22nd as to ilry-docking and 'I'OVALOP 
and that Theodoracojiulos left for vacation at noon on 
March 211, not having made a thorough review of the char¬ 
ter, the allegedly “inescajiable” conclusion of the Court that 
resjiondents knew, jirior to receijit of the charter of Intkr- 
ocean’s insurance arrangements, is thoroughly unfounded. 

Also to be considered was that without P & 1 coverage, 
Intkrockan was uninsured for liability to the charterer for 
loss, damage or shortage to cargo (Ajiji. 71, ji. 116; 74, p. 
D6). It was likely the absence of such insurance coverage 
jirompted Intkrockan to unilaterally delete Clause 24(ii) 
of the pro fortun, a deletion not mentionetl in the “fixture” 
telex. The deleted provision imjiosed liability on the owner 


“ It might ordinarily be tempting to eonelude that the Court, 
based upon its own exjiressed lamiliarity with Calmar Steamshi|i 
Com|>any (see Tr. 7.'i-7(i), another sliijiping sulisidiary of Beth¬ 
lehem, reached aliunde for its finding of knowledge in the shipping 
industry that Bethlehem and its subsidiaries are “self-insurers”. 
However, in Calmar SS Corp. v. I'niUd States, the 1’ottT.MAK, lO.'f 
F. .Supp. 24.1 (S.D..\.V. rev’d 1!>7 F.2d 7yri (2nd Cir. I!).j2), 

eert. granted, .‘144 I’.S. H'l:! (l!»52j, vacated .‘H.'! U.S. 4(i (I'J.'iS), 
decree aff'd, 2011 F.2d H.'i2 (2nd Cir. 1!).")4) decided by the same 
Trial Jinlge, Calmar was not a self-insurer as the suit involved 
a claim under war risk policies against British underwriters. 
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for admixture, leakage, contamination or deterioration of 
cargo resulting from “the fault of the servants of the owner 
in the loading or in the discharge of cargo”, i.e., crew 
negligence, a risk which would have been covered had the 
vessel had a P & I entry. 

Clearly, there was never a meeting of the minds as to 
the insurance provisions which resjjondents marine insur¬ 
ance expert Porvancher and chartering exi)ert Ferris both 
affirmed is of vital interest to a charterer. (Tr. GO-1, 344-5) 

The question of insurance also involved the Oswkgo 
Hkliance’s lack ol entry in 3’(>\’AL(1P, a P & I covered 
risk.' 

E. There uia$ no timely agreement aa to entry into TOVA- 
LOP and who was to bear its cost. 

Negotiations having been “sub-details”, entry in TOVA- 
L(JP was an item of the “insurance evaluation” (Apj). G5, 
p. 21) which remained for tlie parties to properly di.scuss. 

Had Intekocean disclosed on March 17, that it was not 
insured as required by Clause 23(a) of “Mobiltime”, such 
advice would have focused attention on the lack of insurance 
coverage including TOV'ALOP which requires P & I entry. 
Since respondents had had their own tonnage entered in 
TUVALCP since January 1!170 (Tr. 270), it is likely that 


' The 1971 Rules of the I'.K. Club, the largest in the “London 
Grouj),” provide coverage for: 

(14) (A) Loss or damage or e.xpense for which the f)wner 
niay as a party to the Tanker Owners \’olunfary Agreetnent 
('oneerning Liability for Oil l*ollution, be liable or in res(»eet 
of which such Owner would be insured if the entered ship 
were fully insured against such lialiilities under a Certificate 
of Entry of the International Tanker Indeinnitv Association 
Limited. (Apj). 71 p. R 4) 
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tlioy woiiM not hav’t* coiisiilcrod further negotiations for 
the OswKcio Kklian'ck in the absenci* of such coverage. 

It is evident, in any event, tliat 'I'OVALdP was treated us 
a major point ot disugi'eeinent between tin? j)arties and 
tliat ilKU.KNit' would have been sojely limited in its ability 
to trade and sub-charter the Oswi uo Kkliaxck without such 
coverage. I5y March, 11171, aiipidximately Ob to 70% of the 
world's tanker tonnage had been enrolled in TOVALOP 
(1 r. 0(i-^) and Cbevron and other major oil companies 
would not charter the vessel without her being so entered 
(App. 08). 

The issue was of such importance to the parties 
that according to I.n'tkrockan itself, TOVALOP was 
“. . . the item which caused the most delay ...” (App. 
20). It was such a major item that th(‘ (piestion of entry 
could not be dealt with by I.v'i'KaocEAN’s own cbartering per¬ 
sonnel and reipiired that it be taken uji at higher levels of 
the comjiany and in London (Tr. 22b, 220). Kven DeSalvo 
advised I.vteuoikan that TOV^ALtJJ’ was being najuired 
by charterers and whether it was the Oswkoo Hklia.vce or 
another ves.sel, it was apimrent that Ixtkkocean would have 
to join TOVALOP, a view with which (jermuno of Inteb- 
ot'EAN himself concurred (Apj). Ob, jtp. 28, 30). 

When on Tuesday, March 23i(l, DeSalvo advised Theo- 
doracopulos that Inteuoceax had decided to enter the ves¬ 
sel in TON'ALOP, but that Hellenic would have to pay the 
lirerniums, a demand contrary to clause 12 (a) of “Mobil¬ 
time,” Theodoracopulos rejected any idea the cost of such 
insurance iiremiums would be for tbe account for I1elij-;nic 
('J'r. 228-211) and until the termination of negotiations on 
March 24, the jmrties remained apart on this imiiortant 
term. In fact, on the afternoon of the 23rd, DeSalvo ad- 








vised CJerinano tlmt it is “my feeling that we would have 
difficulty getting [the] charter party together if owners 
continued to insist the cost of TOVALOP would be for 
charterers’ account.” (App. (>5, p. 41) It was only after 
IIkllkxic withdrew from negotiations on March 24, that 
Interocean belatedly and unilaterally offered to jmy the 
TOVALdP premiums itself. (App. 20) 

Certainly, TCVALOP was a major issue as to which the 
l)arties did not agree on March 17, and as to which they 
remained aj)art through the withdrawal of respondents 
from negotiations on the 24th. If the matter of TOVALOP 
did not come up, as mentioned by the Court until after the 
alleged “fixture” telex of March 17th, it was because of 
material non-disclosure by Interocean of the vessel’s lack 
of any P & I coverage, including TOVALOP. Given such 
fact, the finding of the Court that the matter of TOVALOP 
did not arise until after a sub-charter to Chevron was dis¬ 
cussed on March 18, is irrel(*vant since the issue of TOVA¬ 
LOP relates directly back to Interocean’s failure to dis¬ 
close on the preceding day that it did not have any insur¬ 
ance against potential third party liabilities including, most 
importantly for a tanker, protection against liability for 
oil pollution. 

F. There waa no agreement aa to a peed, performance, 
the penalty for under performance and the mode of 
payment of hire. 

DeSalvo, at Interocean’s request, unilaterally made addi¬ 
tions and deletions of substance which had not been agreed 
to two major provisions of the charter, i.e., the owner’s 
express warranty as to the vessel’s speed and performance 
and the charterer’s measure of recovery for breach of that 
warranty. 








The alleged “fixture” telex of Mareli 17 specifies “speed 
lfi.5 knots on ]00[tonsj hunker (' j)er day . . . ‘Moliiltiine’ 
excluding Clauses f), 12A II, 12Ii II, and 12B III.” The 
printed “.Mohiltinie” form at Clause 1(a) contains an ex¬ 
press warranty and undertaking on the part of the owner 
that the speed of tin* vessel is her sj>eed “when fully 
loaded to summer freeboard”. If, as the Court found, 
the alleged “fixture” telex was, within the contemplation of 
the parties, a binding agreement, then the pro forma of the 
“Mobiltime” charter form prejiared by DeSalvo, upon in¬ 
struction from IxTKRocKAN, should hav<' conformed to the 
terms of the telex warranting that the ()swk(;o Hki.ia.vck 
would make “l(i.;j knots on 100 bunker C per day . . . when 
fidly loaded to summer freeboard”. 

DeSalvo was instructed by Ixtkrockax to delete the 
phra.se “when fully loaded to summer freeboard” and to 
add instead the language “average speed loaded and light 
in moderate weather (maximum Ileaufort No. fi)”. The 
elTect of tliis material change was that the performance of 
the vessel was to be determined on an average of loaded 
and ballast condition ratlu'r than fully loaded and at an 
arbitrarily sjjecified weather condition which was neither 
agreed to by the parties or necessarily customary. 

Since a vessel’s speed in a light condition is considerably 
different from her speed when fidly loaded, and there had 
been no discussion whatsoever as to the weather limitation 
for measuring such iierfornianci*. this unilateral change by 
IxTKRocKAX affected items of substantial economic impor¬ 
tance to the charter, namely the warrant«*d spec‘d and the 
standard for mea.^uring underjierformanee (Tr. 2.j4-G, 277- 
8, 283-!Jl, 3()o). 

Further, the insertion of “maximum Ileaufort scale 5” 
in Clause 2(a) of the Charter and the figure “0.25” in the 





blank space in Clause 2(d), when according to Spears the 
statistically correct figure should have been “between 30(‘ 
and 40f‘ not 25^ per one knot” (Tr. 284); was another 
important economic term which had not been agreed upon 
by Hellenic. The alleged “fixture” telex was silent as to 
any limitation on the measure of damages in the event of 
deficiencies in the vessel’s warranted speed. Thus, if the 
space in Clause 2(d) had been left blank the charterer in 
the event of a deficiency could claim w'hatever damages 
he is able to prove and his claim would not otherwise be 
limited. If, however, the charterer and the owner, of course, 
had mutually agreed to the measure of damages, the agreed 
figure would have been inserted in the blank space. But 
this did not happen here. Rather, Interocean caused the 
unilateral insertion of $0.25 j)er dead weight ton a provi¬ 
sion of limitation which would have effectively compromised 
any claim by the charterer for underperformance. 

The vessel’s speed and performance are items of sub¬ 
stance in a charter of this nature, as attested to by both 
Spears and Ferris, and had not been agreed to.* 

These additions and deletions to the “Mobiltime” form 
made at the direction of Ixterocean evidence that it did not 
consider, when it was not in its interest to do so, that a bind¬ 
ing “fixture” had come into existence. In making such 

'With a vessel such as the Osweoo 1{ei.iance of 49,283 tons 
deadweight, the economic significunce of the warranty of speed 
and performance and any arbitrary limitation on underijerformance 
is readily api)arent. Assuming underperfonnance of only one knot 
below the guaranteed average speed and Intekocean’s proposed 
limitation on the reduction in hire per calendar month of $.25 per 
deadweight, the monthly penalty per knot was limited to $12,320.75 
or $147,849 per knot on an annual basis. At $.40 per deadweight 
ton, the penalty per knot would amount to $19,713.20 per month 
or $236,5.}8.40 on a annual basis. The difference between the two 
measures is $7,392.45 per month and $88,709.40 annually per knot 
It 18 obvious that this so-called “blank” in the charter party form 
was hardly an insignificant item. 
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unilateral additions and deletions to the “Mobiltiine” form 
Interocean was in elTect making a counteroffer as to im¬ 
portant economic terms. 

These substantive changes further undercut the testi¬ 
mony of DeSalvo and the Court’s finding that “subject 
details” merely meant “filling in the blanks”. 

Additionally, the printed language of the .Mohiltime form 
at clau.se 4(a), provides that hire is to he paid monthly in 
advance. Theodoracopulos e.wepted to this jirovision of the 
jirinted form alter receiving the pro-fortna, pointing out 
to DeSalvo, that it was not unusual for the hire payments 
to he made semi-monthly in advance (Tr. 227). Again, 
DeSalvo’s contemporaneous notes, hear out such e.xception 
(App. Gl, p. 2). 

In the absence of as.sent hy Interocean to fhe [layrnent 
of hire semi-monthly this remained anotlier unagreed 
term ol the charter of substantial c'conomic inifiortance, 
considering that the hire was on the order of $:i,r)(Kl,(M)0 
per annum or almost $:i()(),00(} per month. AVhat was at 
stake was whether Interocean or Hei.lenic would have the 
use of one-half the monthly hire during each month of the 
prospective charter term. 

G. There trot no agreement as to a guarantee. So guar¬ 
antee was given, and an act necessary to bring the 

proposed charter into existence never occurred. 

'fhe (juestion of the guarantee is not a matter of mari¬ 
time contract. Interocean v. Nalional Shippinf/ etc., .supra, 
at ji. GTS. and is separate from the issue of whether there was 
an agreement on the charter party provisions themselves. 

’’’he guarantee was, nevertheless, in the words of the 
C jrt below, “an integral part of the negotiations for the 
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fixture” (App. 51). Since Intkrockan made its procure¬ 
ment an exjiress condition of the negotiations, the giving 
of a guarantee would have been a final act necessary for the 
conclusion of a charter. That event never occurred. 

D(;sj»ite the legerdemain of the Court below, it is crystal 
clear from the record that there was no agniement on the 
identity of the guarantor or the form of the guarantee 
and that no guarantee was giv(‘n. 

I'he Court conceded that the alleged “fixture” telex “ . . . 
did not sj)ecifically state that the guarantee would he given 
by National” (App. 52). The telex read: 

“CHARTERER: HELLENIC NATIONAL SHIP¬ 
PING, S.A. OF PANA.MA, SUBSIDIARY OF NA¬ 
TIONAL SHIPPING AND TRADING WITH AP¬ 
PROPRIATE LETTER OF GUARANTEE”. 

Neither the tidex nor any version of the jiroposed charter 
identified Navional as guarantor or other than as a dis¬ 
closed agent for Hkllenic. This alone reipiired the Court 
to rule in favor of respondimts that no guarantee had been 
given. Mencher v. Weiss, 30G N.Y. 1, 4 (1953). 

Contrary to the “testimony [being] clear that [Na¬ 
tional] was the only guarantor which the parties had 
in mind” (App. 52), National, because of tax reasons, 
had been cautioned by its accountants against giving guar¬ 
antees (Tr. 251). In fact, the guarantee which Inter¬ 
ocean and DeSalvo had in mind was the personal guarantee* 
of Harry Theodoracopulos, a jiroposition which was never 
so much as suggested by DeSalvo to Theodoracojiulos. 

Theodoracojuilos, testified that DeSalvo was to send 
him the proposed form of guarantee desired by Interocean 
so that he could review it (Tr. 219). DeSalvo himself 
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agrcwl that the K'laranlee . . . “wa.s an item which woiihl 
have to he agreed ujiun after | D<-SalvoJ had passed some 
form of guarantee to ri’heodoracopulos] to study” (Tr. 
I(j7-l(j9). When asked why he never sent \ie form of the 
letter of guarantee to Tlieodoracojuilos, DeSalvo answered 
variously, “I can’t answer that” (’I’r. 13(i); “it wasn’t sent 
at the time. 1 can't give you any {(articular reason why it 
wasn’t” (Tr. 171) and “we never got to that {(oint” (Tr. 
123). 

To KU])port its finding of an agreement on the {(art of 
Xatio.val to guarantee the charter, the Court below (App. 
41-42, 31) juiriiorts to rely on testimony of DeSalvo as to 
his conversation with Tlieodoracojuilos when DeSalvo men¬ 
tioned l.NTiaioi ka.n’s recpiirement of a guarantee. The Court 
found that 'riieodoracojuilos’ allegefl rejdy, {(receding the 
telex ((f .Marcli 17, was that an "a{({(ro{iriate guarantee” 
would he given. DeSalvo’s actual testimony is: 

“Q. Did you discuss the relationshij( between Na¬ 
tional and Trading and Hellenic? A. Yes, Mr. (j<*r- 
mano wantcsl some—Ihdhhdiem want(‘(| siuiie guarantee 
who Hellenic Slii{({(ing and ’I'rading was. 

Q. Did you {(oint this out to Mr. Tlieodoracojuilos? 
A. Yes, I did. 

Q. W hat did he say f A. He said a]({(ro{iriat(* guar¬ 
antees coidd he given.” (’I'r. 30, emjdiasis added) 

i'his was entirely consistcmt with Tlieodoracojuilos’ own 
testimony that a guarantee could he given and that DeSalvo 
should send over what T.ntkuockan had in mind (Tr. 219). 
3’here is a world of difference between the Court’s finding 
that 'I’lu-odoracojiiilos agreed that a guarantee “would” be 
given and Di'Salvo’s jireci.se testimony that Theodora- 
cojiulos said merely that an “ajijirojiriate guarantee could 
be given”. 
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Tlie fonn of f?uarantee prepared by DeSalvo and ap¬ 
proved by Intkrockax, but never passed or discussed with 
respondents, is by its very text not a guarantee of National 
but of Theodoracopulos personally: 

DRAFT 

of 

Datk. 

GUARANTY OF HARRY THEODORACOPULOS 

Reference charter jiarty dated March 17th, 1071, be¬ 
tween Heu.enic International Shipping, S.A. of 
Panama, and Interoiean Shipping Company, Owners 
of the “Oswego Relianc e” subject to terms and condi¬ 
tions of above mentioned charter jiarty, / hereby yua,- 
anty the yerformume of Heu-enic International 
Shipping S.A. 


Harry I’heodoracopulos 
National Shipping & Trading Corp. 

(App. G7) (emphasis added) 

1'he form of guarantee closely followed a guarantee 
which was given in another transaction where DeSalvo 
was the broker. In that instance, involving a guarantee of 
a charter to Hellenic of the S/T Persian Commander, the 
guarantee was again not that of National but the personal 
guarantee of John Theodoracopulos, principal stockholder 
of Heu^enic’s parent comiiany. (Apj). 81, p. H-3) 

The stock of National was held in trust for Harry Theo¬ 
doracopulos. Accordingly, in the absence of a showing of 
“fraud or worse” coupled with complete domination of 
National by Theodoracopulos, the Court below- could not 
properly disregard “willy nilly” the separate existence of 
National and Theodoracojmlos for purposes of finding 
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National to be a guarantor. Fi.s.ser v. International Bank, 
282 F.2d 231, 238 (2n.'l Cir. 1960). 

Wliat is eciually crucial, liowever, is that even assuming 
tlie alleged “li.xturi!” tele.x embodied an understanding of 
the parties that Natio.val was to be the guarantor, the 
limitation “W ith Ai’ciioi’kiatk (Iuauantkk” left open the 
terms of an “appropriate guarantee”. Otherwise, there 
woidd hav(* been no reason for DeSalvo to have jirepared, 
suhsequenl to the alleged “fi.\ture” telex of March 17, a 
form of guarantee for submission to the parties. The words 
“With a.v Api>roi-riatk Ouarantek” in the telex at best con¬ 
stituted nothing more than an offer by resjiondents to give 
a guarantee. Such an offer, however, is not a guarantee 
enfoiceable under New York law, Savoy Record Co. v. 
Cardinal Export Corp., 15 X.Y. 2d 1, 7, 254 X.Y.S. 2d 521 
(1964). 

To paraphra.se the Court of Ajipeals in Savoy, the lan¬ 
guage “(’HARTEHKR: llfJLLEXIC IXTERXAT1(>XAL 
SHIPPIXG, S.A., OF FAXAMA SURSlDIARY OF XA- 
TIOXAL SHIFPIXO AXD TRADIXG WITH APPRO¬ 
PRIATE GUARAXTEE” in the alleged “fixture” telex 
must be viewed, as it relates to Xatio.vai., only as an olTer 
to National to imter into a binding personal commitment 
as guarantor, and the Court cannot, without more, convert 
DeSalvo’s telex to National as agent for Hellenic into a 
binding accejitance of such offer. Savoy, supra 15 N.Y, 
2d, at p. 5. 


if' 
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H. That the terma not agreed to are eaaential ia evident 
from the economica and cuatom of the indualry and 
from the tcorda and acta of the [tartica aa well. 

In order to prevail in this case, Inteiuk’kax must prove 
an agreement containing an arbitration clause binding un¬ 
der general contract law. If there was any part of the 
alleged charter agreement as to which the parties minds 
did not meet, then the entire instrument is a nullity as to 
all of its terms and parts. Campania Bilbanina v. Spanish- 
American Light £ Power Co., 146 U.H. 483, 497, 13 S. Ct. 
142,36 L. ed. 1054 (1892) and although: 

“[t]here is authority to the effect that unimportant de¬ 
tails may by consent be deferred to subseijuent deter¬ 
mination without leaving the contract undone . . . . 
nothing is more indicative of the intent of the i)arties 
to a transaction then their common interpretation of 
their own words and acts”. Orient-Mideast Great 
Lakes Service v. International Export Lines, 315 F.2d 
519, 522, 523 (4 Cir., 1963). 

In Orient-Mideast, which involved negotiations for a 
time charter of the vessel “Hono Kono Exi'orter” on the 
New York Produce Exchange form, all of the prospective 
charter terms were agreed ujton exc(>pt the restrictions on 
the (juantity of stores and water allowed to be carried 
aboard by the Owner. While a reservation as to that (pies- 
tion was outstanding the Owners projmsed a further ex¬ 
clusion of the United Kingdom from the vessel’s trading 
limits. 

There, the Fourth Circuit, relying upon the legal theorum 
that when an offer or a counteroffer is accepted subject to 
a condition or reservation, neither j)arty is bound to an 
agreement until the condition or reservation has been with¬ 
drawn or satisfied, held the Owner was not obligated to 








any contract whatever or to tlie pursuit of further nego¬ 
tiations, citing among otlier authorities /.srlin v. I’nitfd 
States, 271 U.S. l.'Ki, 18!), 4(i S. Ct. 4:)S, 70 L. e<l. 872 (l!)2(i) 
and Nolan Bros. Inc. v. Century Sprinhle.r Corp., 220 F. 
2d 72G, 728 (4 Cir., 1955). 

Tlie Chartenu- had contended in Orient-Mideast, as Ln- 
TKRocKAN (locs licie resj)ecting (Irydocking and otlier terms, 
tliat the reservation as to stores an<l water was a “minor” 
item and that a fixture was consummated irrespective of 
the lack of an agreement on tliat point. The trial court 
had accejited that argument and had awarded charterer 
damages for owners’ hreach, hut tlie l-'oiirth Circuit, con¬ 
sidering the attention given in the negotiations to the 
alleged “minor” item, revensed holding that no agreement 
had been reached. 

“[W]e need not deal with those jirinciples, because (piite 
plainly both jiarties understood stores and water to be 
a critical term of the proposed agreem«*nt. Until it 
was mutually adopted, no clause of the charter party 
was effective . . . Here, charterer as well as owner 
jilainly treated stores and water as an essential of the 
agreement. We siniplv take them at their word.” Id. 
p. 522, 523. 

In the instant casi*, the outstanding terms as disclo.sed 
by the alleged “fixture” telex are not even arguably “minor” 
terms. The alleged “fixture” was subject to agreement as 
to a “suitable drydocking clause”, it was subject to an 
“appropriate New York Letter of (liiarantee,” it was sub¬ 
ject to negotiations of the details of the “.Mobiltime” 
charter form, including speed and performance, the jiay- 
ment of hire and the liability of the owner for damage 
and/or contamination to cargo. Further, then* was never 
any agreement on trading limits, delivery range, insurance 
and TOVALOP. 
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However, even if such terms, as TOVALOP and diy- 
docking could conceivably be argued ordinarily to be 
“minor” items, the conduct and action of the parties indi¬ 
cates that in this particular instance, these items were 
deemed by the conduct of the parties to he essential terms. 
The exchange of telexes and telei)hone calls on these two 
points alone show that tlu* j)arties attached such importanc(* 
to them that they cannot he characterized as being “minor”. 
The statements of DeSalvo himself, as to the dilTiculty of 
getting the charter party together on these two items should 
alone be conclusive of the issue. 

With a charter calling for hire in the amount of 500,000 
per annum, the words and acts of the parties manifested 
an intent to delay ai)proval of all of the terms till they 
could be incori)orated in a written document for a last 
appraisal (Tr. 219, 252). 

“In circumstances, such as we now have, evincing an 
intent to delay approval until all the covenants and 
concessions may be aligned in a written document for 
a last a})praisal, the law consi<lers there is no meeting 
of the minds prior to the adoj)tion of the incorj)oratiug 
writing. Banking & Trading ('orj). v. Floete, 257 F. 2d 
765, 769 (2 Cir. 1958); Julius Kayser &. Co. v. Textron, 
Inc., 228 F. 2d 783, 790 (4 Cir.,‘ 1956). Interestinglv, 
Corbin on Contracts, sujna, ^30 p. 48, includes oiir 
very situation in exampling instances of when the 
parties are taken to have intended their agreement 
to await reduction into a final writing: “(2) \»‘xt, there 
are cases in which they [the parties] clearly j)oint out 
one or more specific matters on which they must yet 
agree before negotiations are concluded”. Orient- 
Mideast, supra, at p. 524. 

The Court below' relied heavily on IleSalvo’s assertion 
that he was authorized by Theodoracopolus on either Fri¬ 
day the 19th or Monday the 22nd to offer the vessel on 









subchartt'r to Chevron ('I'r. 37) as evidencinj' a complete 
meeting of tlie minds as to the cliarter. 'I'he Court wholly 
ignored the following contradictory testimony of Theo- 
doracopolus: 

“A. Well, in every one of our conversations with Mr. 
D(!8alvo we discussefl tank(*r market conditions and 
what was happening. This is the normal course for 
peoj)le in our business to do and at one time Mr. ])e- 
Salvo mentioned, around noontime or so, that this 
possibility of (dievron having a recjuircmient for a 
vessel of this size for I’tJ to South Africa. I told him 
to check it out and let me know. 

Q. Did you authoriz(* him to make a lirm olTer on 
your behalf to Chevron? A. Absolutelv not.” tTr. 
223) 

Tin* Court’s reliance on the alleged authorization from 
'riieodoraeopulos to offer the vessel on sub-charter to Chev¬ 
ron is sorely misj)laced. Crom the very nature of the nego¬ 
tiations it is clear that the Oswkoo Hkmanck, at least at 
the outset ol the i)ropos(*d charter, would be tramp(*d on a 
voyage to voyage basis. M'hen DeSalvo, them, in the course 
of the negotiations for the prime charter advi.sed Theo- 
doracopulos of the jn-ospect of a sub-charter to Chevron, 
Theodoracoj)ulos would have been an imj)rudent business¬ 
man had he not authorized DeSalvo to explore that pos¬ 
sibility. 

But to authorize a broker to pur.sue the jmssibility of a 
charter is a far cry from claiming that the vessel was 
offered out to Chevron firm, unconditionally and without 
reservation. Thus, contrasted with DeSalvo’s detailed notes 
of the negotiations betw(*en Intkroceax and respondents, 
no notes whatever were produced to evidence (mmi)arable 
negotiations with Chevron. 

According to Theodoracoj)ulos, the conversation about 
the |)rospect of a charter to Chevron occurred on .March 18 
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or 19th. At that time neither the pro forma nor the form 
of guarantee re(iiie.sted by Theodoracopulos had been re¬ 
ceived from DeSulvo or Ixterockan. By DeSa'vo’s own 
notes the parties were “sub-fl(‘tails” and none of the details 
to be proj)osed by Ixteiiockan liad yet been given to Tlieo- 
doracopulos. DeSalvo’s claim of instruction to offer the 
Oswego Beliaxce to Che\ ron without reservation, is simply 
incredible. 

Moreover, if, as the Court held, the parties had accepted 
the alleged “fixture” telex of the 17th as representing a 
complete agreement as to all essential terms, why was it 
then necessary thereafter for DeSalvo to confer further 
on the 18th and 19th with Germano as to the preparation 
of a pro forma charter and the form of a guarantee to be 
sent to respondents for review? Why was it necessary for 
DeSalvo to subsecpiently prejiare two different versions of 
the alleged charter ])arty including a pro forma or “work¬ 
ing copy”? If IXTOKOCEAX itself thought it had a bidding 
“fixture” on March 17, why did it agree to the reservations 
of “Mobiltime sub-details”, a “.“uitable dry-docking clause” 
and “appropriate guarantee”? Why did 1xtek(m eax subse- 
(pient to March 17 instruct DeSalvo to <lelete Clause 123 
from the “Mobiltime” form, insert a limitation on the 
penalty for underjterformance, strike the ju’ovision as to 
liability of the owner for negligence of its servants in the 
loading and discharging the cargo in Clause 24 of the 
“Mobiltime” form? Why did Ixtekoceax belatedly after 
withdrawal of resi)ond(*nt.s, agree to enroll the vessel in 
TOVALOP, to assume the cost of that insurance and to a 
delivery range which included the Red Sea? 

On facts clearly analogous to these courts have found 
the absence of a charter and written agreement to arbi- 
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trate. Superior Shipping Co. v. Tacoma Oriental Line, Inc., 
274 F. Supp. 25 (S.D.N.Y., 1907). 

“This court finds, has(*d on all of the credible evidence, 
that there never was one charter party dated Yf'ril 11, 
lifOG on which both parti(‘s ajireed. The original charter 
j)arty containinj^ the arbitration clause an<l dat«-d April 
11, 1!)G0 was drawn up by Mr. Miral and was based 
on bale cai)acity which both Mr. .Sava<,'e and Mr. Miral 
considerefl the basis of the oral fixture. This was signed 
by Mr. Triandafilou on behalf of the petitioners, but 
his signature was conditioned on Mr. Miral’s changing 
‘bale’ to ‘grain’ capacity. Both j)arties admitted that 
this was a major change and so this was a second 
charter j)arty dated April 11, 1!)GG. The respondent 
ad<led clause 5S and then conditioned its signature upon 
the acceptance of this modification. The court finds 
that this charter jiarty containing clause 58 amounted 
to a counter off<‘r and was subse(|uently repudiated 
by the petitioner. Thus the court finds that there was 
no written agreement containing an arbitration clause 
which wouhl bind resjiondent under general contract 
law.” Id., it p. 28. 





58 


^OINT U 

Hie District Court’s holding that NATIONAL is bound 
as a guarantor or surety for the performance of the 
alleged charter and the alleged ‘‘hxture” telex a memo¬ 
randum in H'riting suflicient to satisfy the Statute of 
Frauds as to NATIONAL is clearly erroneous. 

The Court l)elow not only held that there was an agree¬ 
ment by National to givi* a guarantee, but that DeSalvo 
was National’s agent with authority to bind National to 
such guarantee and tlie alleged “lixture” telex bearing the 
telex signature of Poten was a written .memorandum evi¬ 
dencing the guarantee suflicient to satisfy ^5-701 of the 
New York General Obligations Law," the Statute of Frauds 
(App. 54-5). Such holding is patent bootstrapping and 
glaringly erroneous. 

On the prior appeal, this Court, addressing itself to 
Intkrocean’s claim that National was a guarantor under 
the alleged charter, held that the alleged suretyship is 
subject to '§5-701. 

“If in fact National were a surety, however, it still 
could not be held accountable for Hki-lknic’s breach of 
the charter agreement. Merely agreeing to act as 
surety for a charter party is not a maritime contract.’’ 
Pacific Siircifi v. Leatham d' Smith Tou inq d' Wrcrkitui 
Co., 151 F. 440, 44.3-44 (7 C’ir. 1007). See also Ko^Sck 
V. United Fruit Co., 3(55 U.S. 731, 735 (10(51 ). This 
suretyship therefore would be suliject to the New York 
Statute of Fra nils. Since National’s alleged guarantee 

"“Kverv Hjrrcemcnt, promise or undertakinj; is void, unless it or 
some note or nieniorandum tliereof be in \vrilV;g, and subseribed by 
tlie party to be elian,'ed llierewitb, or by bis lawful asrent, if sueii 
agreement, promise or undertaking: . . . 

2. Is a special i)romise to answer for the debt, default or mis¬ 
carriage of another person 
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was not in writinj,', it would not bo onforcoable. N.Y. 
GoixTal Obligations I.aw ^5-701 (2) (Mc-Kinnev 1%4).” 
462 F.2d at 678 (App. 36.) 

To circumvent the bar of §5-701, the Court below 
found that DeSalvo was the “agent” of National in respect 
of the giving of a guarantee, "no limit” was placed on 
DeSalvo’s authority and “in the past on a previous fixture 
acting for this chaiterer [DeSalvo had] procured a guaran¬ 
tee of IIeliJ';nic's performance”. It is one thing, however, 
for DeSalvo in the past to have procured a guarantee and 
(piite another to claim that DeSalvo had the authority to 
give a guarantee on behalf of National, especially where 
National was a disclosed agent for Hellenic. 

DeSalvo himself disjiosed of the “agency” argument that 
he had either the actual or aiiparent authority to bind 
National to anything, let alone guarantee of the proposed 
$3,.5(X),00(J charter. On direct examination by counsel for 
Interocean, DeSalvo described his role; 

A. “Well, you act as a broker between the jirincipals, 
the charterer and the owner to help juit the deal to¬ 
gether. You get an offer from one, the charterer of 
the shiji and the other is the ownin' and you act as 
the go-between on the negotiations and helj) pull it 
together.” (Tr. 12). 

On cross examination his testimony went: 

“Q. When on Wednesday, .March 17 you started out 
to see if this business could be juit together for tlx- 
Oswego Reliance, did yo.i consider that National and/or 
Hellenic bad made you their agent to consummate a 
fixture? A. No. 

Q. You just thought of yourself as a broker, a go- 
between ; is that correct ? That is correct. 
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Q. With two i)rincij)als and one broker! A. That 
is correct. 

Q. Pas.sing the offers and the counter hack and forth 
between the jjarties and liopefully they would get to¬ 
gether and you would earn your coiuiuission and a 
j)iece of business woulil be h.\ed? A. That is correct. 

Q. So that you didn’t consider yourself National’s 
agent! 

Mr. Estabrook: 1 object to that. That is a (jues- 

tion of law. 

The Court: lie can testify as to whether he felt 

he was the agent. The objection is overruled. 

A. No, I did not. 

Q. Or Hellenic’s agent! A. Or Bethleheiu’s agent. 

Q. Or Mr. Theodoracoj)ulos’agent! A. That is cor¬ 
rect. 

Q. Or Mr. Spears’agent ? A. That is correct.” (Tr. 
151-52). 

The Court itself, just following this testimony, declared 
that the matter of agency was not an issue in the case: 

.“Mr. Gilchrist: I wouhl like to know from coun.sel 
whether in light of our earlier colloipiy about what we 
agreed to be the two issues in the case he is abandon¬ 
ing this theory that is put forward at pages 16 and 
following (of Intkro(kan’s Trial Memorandum] that 
National gave Mr. DeSalvo the status of an agent 
for it. 

The Court; There is no claim on that as I under¬ 
stand his case. 

Mr. Estabrook: My claim is, your Honor, that Na¬ 
tional gave Mr. DeSalvo as a broker instructions to 
Telex or communicate with I’ethlehem as to their posi¬ 
tion in this case. 

The Court: As a means of communication in order 
to create a memorial. 

Mr. Estabrook: .\nd conse(|uently a Telex signed by 
Mr. D(‘Salvo is sufficient to bind National as far as 
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this is conforiH'd IxTuiisf th(‘y ;ravo him the infontiii- 
tion and it was liis job to pass it on to BethlelK-m. 

• • • 

The Court: We won’t arf'iie al)oiit it now. 

TIkh’ is no claim here that he teas the atfcnt of 
anybody.'’ (Tr. 10.3-54). (empliasis ours) 

ff there w(‘re any “agents” involved in the.se negotiations 
they were Xatio.vai. acting for Hkij.knic ami Steamshii), 
acting through (jeriuano lor In'ikkockan. Moreover, what- 
<!ver the custom that a chartc'r may h»* (‘vidence*! hv a 
broker’s “fixture” note, ther»* is no evidence in the record 
of any custom that brokers in tin* chartering business in 
New \ork, especially those dealing directly with both 
princi})als, are empowered to l)ind or give guarantees of 
the ijerformance of charter jiartics on a princiiml’s behalf 
without exj)ress written authority to do so. Xo such author¬ 
ity, written or otherwise, was given here. 

The prepaiation of a form of guarantee by DeSalvo, was 
not, as the Court h(*low found, merely to m(*moralize some¬ 
thing which had already been agreed to, hut rather strongly 
evidences that the jtarties intended that the guarantee would 
not come into being until the identity of the guarantor and 
the terms had been ag.eed to and it was suh.scrihed so as 
to he enforceable under the Statute of Frauds. Scheck v. 
Francis, 2G X.Y. 2d 471, 311 N.V.S. 2d 841 (1!)70). 

The obligation of a guarantor especially where as here. 
Intkrocean now claims damages in the amount of $l,4tK),()(J() 
is a 

“ . . . heavy one and the courts should refrain from 
foisting such an obligation upon a party be he an 
individual or corporation, . . . absent the recpiisite, 
clear and une(iuivocal evidence to be gathered from the 
writing itself that Ik* int(*nd(*d to assiiim* such a liabil- 
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ity.” Savoy Record Co. v. Cardinal Export Corp., 
supra, p. 6. 

In Salzman Sign Co. v. Reck, 10 N.Y. 2d 63, 217 N.Y.S. 
2d 55 (1061) the contract contained a provision that: 

“Where t6 Purchaser is a corporation, in considera¬ 
tion of exu iidiiif; credit to it, tlie oflicer or oflicers sif^n- 
ing on Itehalf of sucli corporation, hereljy j)ersonally 
guarantee tlie |)ayiuents hereinabove j)rovided for”. 

The agree*' ent was executed on behalf of the cori)orate 
purchaser by one of its oflicers who signed as “Irving Beck 
Pres”. Upon default of the buyer the seller sought to en¬ 
force the above provision against Beck as guarantor. 

“Although the Court of Api)eals observed that a ‘plausi¬ 
ble argument’ could he made that a corj)orate oflicer 
who signed his name to such a contract is j)resunu'd 
to have read and understood it, ‘and so should he 
considered hound hy its j)luin language’, . . . fit] con¬ 
cluded ‘that to allow reco\ ery against the signing agent, 
simply on the strengfh of the above clau.se, ‘would 
thwart the purjm.ses of the Statute of I’Tauds’ (10 N.Y. 
2d at p. 66 . . .). The better rule . . . that a statement 
in a contract piirjiorted to hind . . . individually, the 
parties signing in a representative ca{)acjty, ‘is not 
sufficient for Statute of Frauds purpo.ses without some 
direct and expressed evidence of actual intent’ on his 
part to he hound”. Savoy, .supra, ]). 5. 

In Savoy, the contract provided that the agent “for one 
($1.(X)) dollar and other and good anvl valuable considera¬ 
tion agrees hy its signature to guarantee the i)ayment of 
all moneys payable to Savoy . . . ”. The contract was 

signed “accepted and a* jjroved Cardinal Export Corj)., as 
agent on behalf of Armonia E. Bitmo hy: /s/ Arthur 
Lerner”. In that ease, the Court of Appeals held: 
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“[tJhtMH! is . . . hcl'ort! us no s\i<*h ‘dim-t and (‘xprcsscd 
evidunco’ surely no more e\ idenee of intention on tlie 
part of the ui^ent (Cardinal) to he hound than there 
was in the Salzinan ease. 'I'he evidence to he f,deaned 
from the writinj', if not all the other way, is at best 
hif^hly (‘(juivoeal and amhijjcuous. Not only did Cardi¬ 
nal sij^n solely as ‘As A^ent’ hut it umler.seored the 
limited nature of the sif(nature hy addinj? ‘On behalf of 
Armonia’ Id. p. 6. 

Here, the text of the alleged “fixture” telex was by the 
Court’s own fimling unclear as to who the guarantor would 
be, the form of guarantee jjrejtared but never submitted to 
respondents was not the giiarantee of National, and there 
was no clear and direct proof of National’s intention to 
give such guarantee nor of any agreement as to the terms 
thereof. Contrasted with Savoy and Saizman where the 
alleged guaiantees were actually signed by the agents 
sought to be charged as guarantors, the broker in this 
case upon whose telex signature the Court relies, disclaims 
that he had actual or apparent authority to bind National. 

National, as an agent for a di.sclosed princijial cannot 
be personally bound in tbe absence of clear and exjiress 
evidence of its intention to superadd its liability to that 
alleged for Hkllknic. Savoy Record Co. v. Cardinal Ex¬ 
port Corp., supra, ji. b. The findings and conclusions of 
the Court below as to a guarantee are therefore plainly 
erroneous and siioiild be reversed. 
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POINT III 

NATIONAL was not a party to any agreement to arbi* 
trate and the Order directing it to do so is clearly er¬ 
roneous and contrary to law. 

Tlie holding ol" the Court below that National, either as 
an agent or alh*ged guarantor of Hkllenic’s performance, 
is hound to the alleged charter and to arbitrate contravenes 
settled law. Taiwan Nariffatiou Co. v. Seven Seas Mer¬ 
chants Corporation, 172 F. Supp. 721 (S.D.N.Y. 19611); and 
see Orion Ship, d’ Trad. Co. v. Eastern States Petroleuyn 
Corp., 312 F.2d 299 (2nd Cir., 1963). 

In reversing and remanding this case for a hearing pur¬ 
suant to >54 of the Arbitration Act this Court directed that 
National was entitled to a hearing on the issue of 

“. . . whether [it] is a party to the charter agreement 
and hence to the arbitration agreement contained 
therein.” 462 F.2d at 677. (App. 35) 

And see also Pan American 'Tankers Corp. v. The Repiiblic 
of Viet Nam, 296 F. Siipj). 361 (S.D.N.Y. 1969); Tuhos De 
Acero De Mexico, S.A. v. Dynamic Shipping, Inc., 249 F. 
Supp. 583 (S.D.N.Y. 1966): Instituto ('nhano De Estah. 
Del Asnear v. 'The Theotokis, 153 F. Supp. 85 (S.D.N.Y. 
1957). 

(live^diti-'^ issue the Court below erroneously framed the 
impiiry as to National: 

“Discussion on this point is limited to whether National 
.should he a partij to this .^uit (ts sureti/ of the charter 
part}! made by Hellenic, one of the issues raised by 
the Court of .\j)[)eals.” (.Apji. 52. footnote 3), (em¬ 
phasis added) 


,/ 





Tlie Court found “tliat National was to lio the surety for 
the perfornmnee of Hkllknk.’” and thus liable as a respon¬ 
dent to arliitrate. Such iiiidin;; eonstitut«‘s clear and revers¬ 
ible error. 

From the various forms of charter prepared by the 
broker, the telex correspondence and all pertinent testi¬ 
mony, it is evident tliat at no time was it contemplated 
that National would be a party to the charter itself. Na¬ 
tional's jiosition, as the Court itself acknowledf^ed, was 
as a disclosed af;<‘nt for IIkllknic (App. 38). Under any 
fair construction of the facts in this case. National did not 
afijree to guarantee the charter, but even if it had, such 
guarantee, in the words of the Court “was not recited in 
the charter jiarty because it was no part of it; the guar¬ 
antee of performance was really a separate agreement”. 
That being the case. National did not agree to submit to 
arbitration any dispute it liad with Intkrockan, and any 
further (juestion of National’s alleged obligations in the 
event of failure of performance on the part of Heixenic 
is entirely separate and distinct from any action to compel 
Heixenk; to arbitrate with Interocean. 

In the alisence of any allegation of the use of such rela¬ 
tionship to perpetrate fraud, Fisscr v. Inicruational Ban',:, 
supra, at 238. any corjiorate or other relationship between 
National and Hellenic has no bearing on whether Na¬ 
tional itself, acting as a discloseil agimt for Heixenic, or 
as a guarantor as held by the Court, was a jiarty to the 
alleged charter and hence a^y agreement to arbitrate. 

In Taiudii Navujalinn Co., supra, the charter party it¬ 
self provided for a guarantee of performance by Kervin, 
the agent who executed the charter jiarty on the charterer’s 
behalf. I'jion default of the charterer, the owner moved 
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for an order directinf' arbitration pursuant to the charter 
party against the guarantor. There, the Court sipiarely 
rejected the owner’s contention that the guarantee of j)er- 
forniance gave rise to any obligation on the part of the 
guarantor to arbitrate. 

“Taiwan contends that Kervin niu.st arbitrate Taiwan’s 
claim against K*-rvin under the guarantee. This novel 
position is based u])on a most strained reading of the 
charter j)arty. Kervin contracted to guarantee Seven 
Seas’ performance of the contract of hire. The charter 
is silent as to how di.sj)utes concerning Kervin’s lia¬ 
bility, if any, are to be; resolved. 

Clearly, the arbitration contemj)lated by the charter 
party is arbitration between ‘the Owners’ [Taiwan] 
and ‘the Charterers’ j Seven S(‘a.s]. ’I'hen' ih nothing in 
writing to suggest that Kervin should have to arbitrate 
anything as a princij)al. 

The contention that Kervin must ‘perform’ for Seven 
Seas by going to arltitration on its behalf is ngected.’’ 
Taiwan, supra, 172 F. Supp. 721, 722. 

In this case according to the Court, the guarantee, if 
any, unlike that in Taiwan, was an agreement sei)arate 
from the charter party. Under such circumstances, tlie 
(’ourt’s error is manifest and tin* Order directing Xatio.nai. 
to proceed to arbitration should be vacated and tlie petition 
dismissed. 
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POINT IV 

The Court below conimittecl prejudicial evidentiary 
errors requiring reversal. 

A. The Court erred in preventing the full and proper cross 
examination of DeSalvo and in overlooking material admit- 
tiont on hit part. 

Tlie Court found tlie tcstiuiony of DcSalvo “consistent 
and perfectly credible” and suj)ported by his contempo¬ 
raneous notes’" (Aj)p. ol). We do not cliallanjre the Court’s 
l)rerogatives with regard to matters affecting credihility, 
hut we do submit the Court had no license to wholly over¬ 
look material admissions or to conclude DeSalvo’s testi¬ 
mony was consistent, if in fact it was not. 

On the totality of the admissible evidence it is difficult 
to avoid the conclusion that DeSalvo, in his j)erha{)s under¬ 
standable eagerness to earn a substantial commission (Tr. 
8;t), was vastly j)reruature and self-serving in characteriz¬ 
ing the telexes of March 17 as a “fixture”. DeSalvo could 
not validly bind IIkllenic or Xationaj. simply on his own 
fiat, for he agreed and admitted that he was nothing more 
than a go-between and was not acting as an agent for any 
party (Tr. 151-104), that calling the telex of March 17 a 
“fixture” was “jirobably my word” not that of Theodora- 
copulos—that “calling it a fixture telex maybe is not jirojier 
verbiage from your standjioint ...” (Tr. 118). 

The court makes it iilain that it drew inferences adverse 
to Helijcnic from what it found to be the fact that upon 
receipt of the alleged fixture telex on March 17 “neither 


It is (|uestiofial)l(‘ liow iiiucti (if the witnesses’ demeanor is still 
fresh in the mind of a Court whose- h..dings were written nearly 
nine months after the hearings. 
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H.T. nor Spears called or telexed Poten and Partners back, 
commenting on or correcting the fixture telex” (App. 43). 
Theodoracopulos, however, did place a call to Poten that 
same evening but got no answer (Tr. 218, 220). He did 
reach DeSalvo, however, the next morning and “expressed 
to him my great surprise why he had sent this Telex over” 
(Tr. 218). Theodoracopulos told DeSalvo that he had been 
presumptuous in sending out the purported “fixture” telex, 
and that the telex “ . . . had a lot of inaccuracies in it and 
we had still to discuss all other matters of the charter 
party,” that the parties were “subject to details [and] all 
of the rest of the terms (o be di.scussed”, that IIkllenic 
was not a subsidiary of National. Tbeodoracopulos furtber 
advised DeSalvo that he did not understand the deletions 
in the “Mobiltime” form and that he wanted DeSalvo to 
prepare a pro forma of the charter party and to send it over 
along with what Intebocean wanted in the form of a guar¬ 
antee so that Theodoracopulos could review them (Tr. 218, 
220 ). 

We submit it is highly significant that DeSalvo denies 
none of this. He admits a phone conversation took place 
early on March 18, but does not remei -oer what was .said, 
only that he ha<l no recollection so far as he could recall 
of Theodoracojuilos being angry or taking offense with him 
(Tr. 130-141). The sigiiilicance is that on the 18th DeSalvo 
himself was no longer sure there was a “fixture”. 

To elaborate, DeSalvo also agreed and admitted that as 
of March 17 “the charter . . . had not been completely 
agreed” us drydocking, amongst other matters remained 
to be agreed on (Tr. 36). that the “sub-details” must be 
agreed uiion (Tr. 100-110) and that the guarantee was an 
“item that would have to be agreed upon after you 
[DeSalvo] had passed some forni of guarantee to him 








[Theodorucopulos] to study” (Tr. 1G7). At page 178 of 
the trial transerijjt, DeSulvo answered as follows: 

“Q. The fact of tlie matter is, isn’t it, that on P’riday 
the IGth neither party knew exactly what they would 
he signing, if they were going to sign anything? A. 
That is correct.” 

The central issue in this case was crystalized during 
DeSalvo’s cross examination (Tr. 184-8;’3): 

“Q. Isn’t the sense of what you were saying that 
‘The fixture Telex <loes incorporaie thos<* matters which 
have been agreed upon’! A. That is correct. 

The Court: That it doesn’t necessarily purjmrt to 
include all of the terms of the deal as it might be 
worked out! 

A. I don’t know what you mean by that, but all tlu-, 
terms that were discussed in the offers and the counter- 
offers, what mu understandinf/ of the final confirmation 
of those terms was I j/nt in the Telex. If there teas 
somethinn that one of them didn't afpee with, then 
they could say so. 

Q. 7'hat is riyht. If there teas somethiny that they 
didn't ayree with in your fixture. Telex then they 
weren't hound hy it, were they? A. Xo, I don’t — 

Q. You don't claim, do you, as a hroker ueyotiatiny 
on behalf of two junties that because you put out a 
fixture letter or what you choose to call a fixture letter 
that neces.sarily binds both of those parties, do you? 

The Court: Objection .sustained. 

Mr. Gilchrist: That is the heart of this case, your 
Honor. 

Tlie (’ourt: I don’t like argimumt when T make 
a ruling. T think that is a (piestion for me to deter¬ 
mine, not this witness. 

Mr. Gilchrist: I think it is material to know what 
the witness thinks. 
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The Court: I don’t want argument on questions 
when I rule on evidence. 

• • • 

The Court: 1 don’t like to interfere with coun.sel 
in his cross examination unduly but this witness is 
not to decide questions of law. I am. 

Mr. Gilchrist: It is what his own understanding 
was. 

The Court: Please. Next (jiiestion.” (Tr. 184-85) 
(emphasis added). 

From his own point of vantage as a broker eager to earn 
a commission, DeSalvo conceded two crucial points, 1) that 
his purported “fixture” telex of March 17 was simply his 
understanding of those terras of the negotiations which the 
parties had agreed upon; and 2) that the so-called “fixture 
telex” did not purport to cover anything more than wdiat, 
supposedly, had been agreed on, that is to say it did 
not include terms, whether “es.sential” or otherwise, which 
had not been either discussed or agreed. What is eqwdly 
important, however, is his concession that his purported 
“fixture'* telex did not as a matter of his own understanding 
bind either party. 

At Tr. 42 the court alloweil DeSalvo to offer his opinion 
as to whether the drydocking clause was an “essential 
part” of the purported charter. At Tr. 90 the Court ob¬ 
served that DeSalvo “has testified as an expert as well”. 
Yet, at Tr. 136, the Court would not permit DeSalvo to 
answer this question, put to him on cross-examination: 
“Q. So you have to agree that the negotiations w’ere not 
concluded on Wednesday [March 17th]; is that correct?” 
At Tr. 170-171 the Court refu.sed to allow DeSalvo to 
answer the (juestion “Would you agree . . . that an ap- 
jiropriate letter of giiaranice was an essential term of 
this business?” And at Tr. 172 the Court cut off any 
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answer to the question “How could you have a completed 
transaction without the execution of some form of guaran¬ 
tee?” Respondents resjx'ctfully submit that reversible 
error was committed in the unwarranted restriction of 
counsel’s proper cross examination in the four crucial 
instances cited above: at Tr. 1S5, 13(), 170-171 and 172. 

B. The Court erred in making findings on matters dehors the 
record. 

One of the most egregious (*rrors committed below, was 
in the findings respecting an alleged decline in the market 
during the negotiations and that the “fixture” was "pub¬ 
lished” (App. 50). 

Neither of these findings rest uj)on any evidence in the 
record. The only source for the finding on the asserted 
drastic fall in the market between .March 17 and 24th is 
a statement to that effect made by petitioner’s counsel in 
its Trial Memorandum to the Court. The only source for 
the “publication” of the fixture was an affidavit of peti¬ 
tioner’s counsel dated November 5, 1971 (Document 12) in 
which it was averred that “I have been advised that this 
was not reported by owners” and the inference drawn that 
it must therefore have been reported by the respondents 
leading to the fuither inference that respondents’ state of 
mind was that a “fixture” had been made. The fact that 
e\en the petitioner recognized such matters were not in 
evidence was borne out by its failure to mention either 
point as a proposed finding. 

That both of these supposed facts however, carried 
weight with the Court is evident from its opinion and in 
particular the Court's statement that “Respondent did not 
(‘xplain how the information of the fixture came to be re¬ 
ported.” (Ap]). 50) It somewhat resembles a tale by 
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Kafka to learn that one has a burden to adduce evidence 
as to matters of wliich there was no direct testimony from 
the plaintiff and no evidence in the record whatever. Not 
only is this most lla^^rant error, it was obviously (juite 
prejudicial and these errors, standing alone, are compelling 
grounds for reversal. 

C. The Court’s treatment of the facts, is replete with material 
mistakes, errors and omissions, 

a) While at App. 38, uO, "A the Court found that the 
broker “was the agent for botli parties” the broker at trial 
denied that he had either the actual or apparent authority 
to act as an agent for any party (Tr. 151-2). 

b) The exclusions of paragraphs 9, 12A, 12B, 12BII, 
12BII1 in proposed “Mobiltime” form of charter party 
mentioned at App. 41 were suggested by DeSalvo not 
Theodoracoj)ulos and DeSalvo so testilied (Tr. 115). 

c) At Ai»p. 51, the words “you are confirmed”, were not 
those of Theodoracopulos but of DeSalvo himself (Tr. 
28, 119. Theodoracoj)ulos denied any “confirmation” on 
March 17 'Tr. 218, 220). 

d) While at App. 42, 51 the Court purports to rely on 
testimony of DeSalvo that Theo<loracopulos’ stated an “aj)- 
propriate guarantee would be given”, DeSalvo’s actual tes¬ 
timony was that Theodoracopulos said “a])propriate guar¬ 
antees could be given” subject to review of what Iktkr- 
ocEAN had in mind (Tr. .30). 

e) At Aj)]). 43, the Court states that “neither H. 3’. 
LTheodoracoi)ulosJ nor Spears called nor telexed Poten 
6i Partners back commenting on or correcting the fixture 
telex.” The telex was not received at National’s offices 
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until aftor 5:30 P.M. KlTorts to call Potcn wen* unsuccess¬ 
ful until the next iiioining. 

f) At Aj)]). 45 while the Court fimls that tradinj' in the 
“fixture” telex was limited to non-communist controlled 
countries, the “fixture” telex excluded trade only to four 
countries and not all Communist controlle*! countries and 
this was a point which remained to he agreed upon by the 
parties (Tr. 227: Apf). 61, 63). 

g) The Court’s finding at App. 55 that Theodoracopulos 
never made any comment as to the dry-dock clause is pat¬ 
ently erroneous (Tr. 221, 223, 228; App. 61). 

h) The Court’s treatment at Apji. 46 of Sjiears’ phone 
message of !I:(K) A.M. on March 24 contains a very material 
omission, namely, that respondents withdr(!w from negotia¬ 
tions at that time (Tr. 265). 

CONCLUSION 

The findings and conclusions of the Court below are 
clearly erroneous as a matter of law and the Order di* 
recting respondents to arbitrate was improperly granted 
and should be set aside in its entirety. 

Respectfully submitted, 

Hiix, Betts & X.\sh 
Attorneys for Itenpondt nts-Appvllnnts 


Eli Ellis 

David I. Gilchrist 
Mark M. Jaffe 
Of Counsel 
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Foley Square 

Mew York, N. Y. 10007 

Re: Interocean Shipping Cosqiany 

V. National Shipping aund Trading 
Corporation and Hellenic 
International Shipping S. A. 
Docket No. 74-1713 
Our File No. 2034-5 _ 

Dear Sir: 


Charles b hill naea-isss) 

OeOROE W. BETTS, JR. (1671*1969) 
J NEWTON NASH (1699 i959) 

WASHINGTON 

<701 PENNSYLVANIA AVENUE 
WASHINGTON, O.C. 20006 

TEL. 202 296*7133 
WILLIAM R. JOYCE, JR. 
RESIDENT COUNSEL 

TOKYO 

YAMAOHA a VOSHIMOTO 
NO 1*1. 2 CHOME 
SHIMBASHi, MINATO KU 
TOKYO,JAPAN 

telex: new YORK 222144 
TOKYO J2452S 
ALL cables: HILLBETTS 


Pursuant to a telephone conversation between 
the undersigned and Nathaniel Fensterstock, Esq., Staff 
Counsel, we are filing herewith Respondents-Appellants' 
Brief of 73 pages. Also being filed is the joint Ap¬ 
pendix in two parts. 


Notion was made on July 24, 1974 for leave to 
file an oversize brief. In order to meet scheduling 
order requirements, would you please clear the acceptauice 
of the oversize brief with Staff Counsel. 


MNJ:gs I 
Enclosure 


Very truly yours. 


HILL, 

By: 


BETTS k NASH 



cc: Nathaniel Fensterstock, Esq 




















